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An air of legality – legalization under conditions of
rightlessness in Indonesia*
Christian Lund

ABSTRACT
Land rights are uneven in Indonesia as they favor government over
citizens as rights subjects. Moreover, legal complexity and social
inequality make legal knowledge about land rights rather
inaccessible to small-scale farmers and the urban rank and file.
Finally, the presumption of legality enables government institutions
to acquire land and establish land control even if juridical
settlements have been made against it. Despite these three forms of
rightlessness, law and legalization are important for ordinary people
who experiment and improvise to legalize their claims. And,
crucially, such manufacture and persuasion of legality can have the
effect of law.

KEYWORDS
legalization; rightlessness;
presumption of legality; land
conflict; representation of
rights; Indonesia

‘If men define situations as real, they are real in their consequences’. (Thomas and Thomas,
The Child in America, 1928)

1. Introduction

For many people in Indonesia, rights remain a faint promise and justice a mere rumor.
Land conflicts, evictions and expropriations are commonplace, and people have
endured them for generations.1 Land law has been an instrument largely wielded by
the colonizer and the postcolonial state to classify nature and land, and to legally dispos-
sess people by formally classifying them as inferior rights subjects. Moreover, land law in
Indonesia is virtually impenetrable to citizens who are not legal specialists. In fact, even
legal specialists can lose their way among contradictions, gaps and opacities. Finally,
the presumption of the state’s legality enables government institutions and colluding
elites to set aside established rights and dispossess politically weak land holders. As a
result, people often find themselves in situations of rightlessness, andmany are effectively
denied legal standing as individuals and communities. Yet despite law’s frequent betrayal
of its promise of justice, it is often considered a hard currency in a fundamental consensus
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that legalized claims are law’s bequests to all, and, just as importantly, that such rights
may endure. This forms a paradox: even if experience tells small-scale farmers and the
urban rank and file that the scales are systematically tipped against them and law
courts are not their terrain, law is seen as important, and legalization as the path for secur-
ing rights. The present article explores this paradox.

To examine this, I first discuss three phenomena and how they conjoin: law’s attraction,
rightlessness, anddifferent forms of improvised legalization. Indonesia’s legal history is rich
and specific. However, central patterns and paradoxes emerging from the country’s history
and experience have a general resonancewith postcolonial law and the institutionalization
of access to land. The conceptual examination of these phenomena reflects that.

I subsequently discuss law and rightlessness in Indonesia. The analogy between law and
state interests has been the pith andmarrow of legalization in Indonesia and has ensured a
presumed legality of the state and of law. As a language, an institution, and a field of power
invoking the state, law is coveted by people engaged in the struggle over land in Indonesia.
Yet law has been deployed in ways to make it especially difficult for rural smallholders and
urban residents in informal neighborhoods in Indonesia, to lodge effective claims to land.
Finally, I therefore discuss how people who face different forms of rightlessness have
experimented and improvised to create legal visibility and representations of legality.
People aim to legitimate land claims through reference to law in creative ways to give
their claims an air of legality in hopes that it will offer some form of durable protection.
In their legalization strategies people use representations of government, state and law
regardless of whether, in fact, a genuine correspondence between the claims and statutory
law exists. Hence, instead of shying away from law, people resort to legalization to bolster
their land claims. To illuminate the strategy of legalization under conditions of effective
rightlessness, I bring in examples from Indonesia. They demonstrate how the affinity
between statutory law and legalization is often presumed and asserted, but not necessarily
juridically accurate. Yet legitimation of claims through reference to statutory law or to gov-
ernment agencies who are supposed to uphold and enforce it, plays a particular role, all the
same. I argue that when people attribute the qualities of law and legal to decisions, settle-
ments are understood to be legal and have that effect. Consequently, by imitating and
emulating law as they imagine it to be, people effectively contribute to its construction
and become lawmakers in the process. Yet, while there have been moments when oppor-
tunities have aligned and where interests of common folk have prevailed in this process,
the presumption of state legality and the structural privilege it offers to government
have meant that such outcomes are rare and frail.

2. Law’s attraction, rightlessness and improvised legalization

2.1. Law’s attraction

A rule’s quality as law is not intrinsic to the rule itself, but something attributed to it in
social and political interaction. In analytical terms, I take law to be the rules and regu-
lations whose creation, protection or enforcement is attributed to the most powerful
and credible political institutions in society.2 This way, law and political institutions are

2Law has proved vexingly difficult to define as a timeless phenomenon. As a structure of rules or a process of rule making,
definitions tend to be either over-restrictive and concern only laws passed through a proper legislature, or over-
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inextricably connected in a relationship of mutual recognition. To phrase it in another
way, inspired by Connolly (1991, 202), the modern state receives its highest legitimation
when it presents a legal appearance, and law receives its highest contemporary idealiz-
ation through the medium of the state. More specifically, as Schmitt points out, ‘the
legal holder of state power has the presumption of legality on his side’ (2004[1932],
32). The operative word here is presumption. Power’s legality is not a given, nor always
enshrined in law, but sometimes simply a presumption. Further, this presumption
works both ways. Claims with reference to statutory law refer to the powers of the
state, and legalized claims enjoy the backing of its apparatus. Hence, legalization estab-
lishes a link between the claim as legal and the state as a set of institutions that define
and defend it. Crucially, therefore, legalization evokes the hope and possibility – faint
for some and more realistic for others – of backing by state power.

The backing by state power holds two attractions for weak and strong actors alike.
First, law is both a solidifier and a solvent. Hence, legalization of a claim solidifies it as a
right that forces competing claims to dissolve. Moreover, when a land claim becomes a
right, in theory, the cost and responsibility of its protection and enforcement shifts
from the landholder to the state and its institutions, effectively leaving competing
claims to dissolve.

Secondly, law promises some enduring predictability. This is especially attractive in situ-
ations of regime change when incoming authorities threaten to upset and undo estab-
lished structures, and maybe even usher in volatile and arbitrary politics. Consequently,
the prospect of locking makeshift settlements into relatively tough and durable structures
of recognition through legalization and reference to law incentivizes most landholders to
legitimate and legalize possessions as property having the claim recognized as a right by a
public authority. Whether people try to cash in on tenuous opportunities when they arise,
or seek to confirm established rights anew, legalization is key. It promises to take land
claims safely through times of changing political fortunes as rights.

Government institutions appear to be promising credible authorities to secure posses-
sion as property – even when the actions of these same government institutions are in
violation of the law. Their statutory status helps to create the necessary presumption of
legality and makes legalization with reference to law and state work regardless of the
formal legal nature of the claim. Even illegal acts committed and successfully enforced
by a violent government apparatus confirm its power of enforcement. It recursively con-
stitutes the proof of state power. The very capacity of enforcement ultimately makes the
claim backed by statutory institutions appear legal. This, in turn, structurally favors gov-
ernment institutions and those connected to them. The mechanisms to declare govern-
ment actions illegal are too costly and remote for most people to access.

Hence, law’s attraction relies on an often-perfunctory analogy between state interests
and law, and a presumption of the legality of both (Agamben 2005, 32–40). While this pre-
sumption can turn out to be false upon inspection, it operates to undergird the idea of
law’s universality and permanency. More importantly, it allows government agencies to
impose their designs as state interests and thereby claim their inherent legality. This, in

inclusive and look like any social rule of society. In either case, different societies have different concepts of law, and
they change over time. See Benda-Beckmann (1993), Bourdieu (1987), Comaroff and Comaroff (2006), Guha (1996), Hart
(1961), Holston (1991), Latour (2010), Moore (1978), Raz (1979, 2015) and Tamanaha (2016, 2021).
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turn, produces the paradox of law’s attraction. It is exactly because of the tight connection
between law and powerful government agencies that people of all classes try to have
their claims seen as legal. If interests are considered legal, they are likely to enjoy the pro-
tection of the state, even if it is embodied by capricious, self-seeking and essentially arbi-
trary institutions whose hegemony can erase established rights and snuff out ordinary
people’s hope for justice. And recall, this analogy works both ways: if interests enjoy
the protection of the state, which is often the case of powerful interests, they are likely
to be considered legal.

In Indonesia, the analogy between state and law has developed into a curious paradox
of avoiding and emulating the state. Countless land occupations with attempts at self-
government, on the one hand, are matched by relentless efforts to make land occu-
pations, allocations and use come across as legal, on the other. I will get back to this
below.

2.2. Rightlessness

Law has often been the handmaiden of power and instrumental in plunder. Colonial law
has legalized the dispossession of land, and it has further legalized the eclipse of political
power and legal rights. Rule of – or, indeed, by – law has often been a claim to legitimize
the unjust; law has codified and racialized hierarchies of profit; and despite the propin-
quity of law and justice, we should not equate legal with just.3 Hence, while in principle
law offers protection of rights, in practice law has often stripped people of rights, legal
standing, and effective legal representation. Rightlessness can be understood as a situ-
ation where basic rights are formally limited, too complex to be seized, or flouted out-
right.4 Let us take the three forms in turn.

First, historically, virtually all societies have treated key groups of their members as
legal minors with less than full rights, inferior status and reduced capacity to own land
and participate in political life. Women, serfs, ‘coloureds’, children, immigrants and the
poor are just the beginning of a long line of human beings for whom legal standing is
a challenge. Attributes such as gender, race and caste, as well as class, creed and convic-
tion, have given human beings different visibilities as rights subjects. In a colonial context,
the imposition of graded status percolated through all forms of social life.5 Colonization
remains the most dramatic and violent rupture and reordering of property and political
subjectivity in human history. Law was no afterthought; it was part and parcel of colonial

3For a particularly rich canon of the unjust use of law in colonial state formation, see Arendt (1973[1951]), Benton (2002),
Cooper and Stoler (1997), Guha (1997), Heyman (1999), Hussain (2019), Lev (1985), Mamdani (1996), Mattei and Nader
(2008), Mitchell (2002), Nuijten (2003), Peluso (1992), Sundar (2009) and Tamanaha (2004). The problematic relationship
between legality and legitimacy is by no means exclusively ‘colonial’, however. See e.g. Agamben (2005), Cover (1986),
Dworkin (1977), Habermas (1997), Herzog (2018), Rawls (1999[1971]), Schmitt (2004[1932]) and Weber (1968[1922]).

4Arendt conceptualizes rightlessness in her work on totalitarianism (1973[1951]). She focuses on the situation where sta-
teless people have no political existence but appear in their bare humanity. States see and acknowledge their citizens
but are blind to the political existence or relevance of aliens. Rights and rightlessness seem to suggest an either/or
situation, and Arendt has inspired work on refugees and migrants (Benhabib 2004; Gündoğdu 2014; Somers 2008).
However, if we apply a process perspective, we shall be compelled to see rightlessness in terms of degrees and
different mechanisms that actively produce it as recommended by Berenschot and Dhiaulhaq (forthcoming).

5See Anderson (1991), Arendt (1973[1951]), Benton (2002), Bhandar (2018), Bruggen (2021); Chanock 1998, Cooper and
Stoler (1997), Guha (1997), Hussain (2019), Mamdani (1996, 2020), Mattei and Nader (2008), Mitchell (1991, 2002),
Nuijten (2003), Peluso (1992), Said (1978), Stoler (1985, 2016), Sundar (2009) and Tamanaha (2004).
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domination and control. Everywhere, colonial law reworked societies’ most fundamental
building blocks: rights subjects and rights objects.

Colonialism imposed a fundamental reclassification of people and nature through law:
of subjectivity, on the one hand, and materiality, on the other; of legal standing as well as
regimes of property. Law has regulated people’s status as well as material resources as
part of the colonial enterprise since Roman law, and, later, the Norman conquest of
England in 1066, with the enumeration and consolidation of rank and resources in the
Domesday Book of 1086 (Clanchy 2013; Corrigan and Sayer 1985; Herzog 2018). The
very status as a colonial subject, a peasant, or an indigene has impinged on people’s
rights and their ability to access resources legally. Difference has been institutionalized
by the state with decisive effect. The state’s deliberate blindness toward its subjects
has deprived them not just of rights, but of the right to have any (Arendt 1973[1951],
290–302). Colonial legal categorization of people did not disappear without a trace at
independence, and the categories of hierarchized subjectivity continue to reverberate
through postcolonial societies.

The classification of rights subjects often articulates with the classification of rights
objects, or nature. Biological and geophysical categories are not intrinsically political or
legal, but classifications have been given political and legal connotations with great
effect. Hence, colonial definitions of ‘wilderness’, ‘wasteland’, ‘pristine nature’, ‘forests’,
and so on have been a way to create ‘nature’ out of the property of others.6 Such classifi-
cation has legitimated dispossession, eviction and criminalization of countless existing
land-using communities. In conjunction, the colonial classifications of people and
nature have produced a phenomenal appropriation and dispossession of resources,
and a relegation of people into a state of formal rightlessness.

Secondly, in addition to injustice that people endure by formal declassification to
inferior legal status, people can be put at an unfair disadvantage because of a gap in
their collective knowledge about prevailing laws. Fricker (2009) calls this hermeneutic
injustice and argues that if people do not master the rules, risks and opportunities of
the system on which they depend, they are at a disadvantage in conceiving, framing
and arguing their plight in an effective way.

Thirdly, insult is further added to injury when different conditions render void even the
limited formal rights people may enjoy and claim. The legal infrastructure of postcolonial
societies has often been captured by an autocratic elite in society (see Bedner 2016b;
Heyman 1999; Moustafa and Ginsburg 2012; Nader 2009; Nonet and Selznick 2009
[1978]). Where the separation of powers exists on paper only, political control over
legal institutions and rampant official discretion place the legal system outside the
reach of the citizenry. When government and companies collude to ignore existing enti-
tlements, improvise expedient self-seeking rules, twist provisions, delay public hearings
and act as if proper procedures are followed, rights are eviscerated and their subjects dis-
possessed (Arendt 1973[1951]; Gündoğdu 2014). Ironically, law’s attraction persists
despite these uneven dynamics of rightlessness.

6Particularly instructive works include Brockington and Igoe (2006), Neumann (2001), Peluso and Vandergeest (2001),
Rasmussen (2018), Vandergeest and Peluso (1995).
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2.3. Improvised legalization

Finally, in the face of rightlessness, people try to establish legal visibility and legalize their
claims by other means. The obscurity of law obliges the uninitiated to improvise and
experiment, and, to understand this, it is worth engaging the huge contrast between
the idea of a unitary state, on the one hand, and the multitude of its actual institutional
incarnations and all other actors engaged in the problematic of land, on the other
(Abrams 1988; Bedner 2016b; Mitchell 1991; Rose and Miller 1992; Tamanaha 2021).
Despite the ostentatious legal power of the state, it is rare that any single institution
has a monopoly on rule making and enforcement in society. In a context of legal and insti-
tutional pluralism, multiple legal and political systems coexist and intersect. Many groups
and actors claim rights to the same land, and many institutions claim the authority to
govern it. In the process of political struggles, the distinction between state and non-
state forms of public authority remains continuously contingent.

Usually, the field of land struggle in postcolonial societies is honeycombed with loca-
lized subfields of struggle, claims, rules and institutions. Hence, institutions with the
capacity to define and enforce collectively binding decisions concerning property and
other rights are distributed throughout society in various ways. This governing capacity,
I suggest, is what political institutions try to seize and concentrate – sometimes as hege-
monic constellations. It is a constant struggle, and even for statutory institutions, strug-
gling among themselves, it is an aspirational project rather than a constitutional given.
Consequently, no single institutional actor unilaterally authorizes and establishes claims
to property and rights. Indeed, in situations of deep societal rupture – experienced in
Indonesia on repeated occasions – other actors such as peasant movements, indigenous
peoples’movements, customary law institutions or even violent gangs may also claim jur-
isdiction by effectively defining property and rights subjects. Many non-statutory actors
and institutions are, in fact, active in bringing about what become the actual rules and
sanctions in society. In this sense they are all law makers. Statutory and other institutions
engage with each other and operate with statutory and other norms to form what
becomes law: the rules effectively sanctioned and justified by various authorities or com-
munities. Companies and developers, army and police, and other government institutions
encounter people organized into movements and gangs, in non-governmental organiz-
ations and political parties. All these actors are in the business of creating categorical dis-
tinctions between who is entitled and who is a thief, and what shall be ‘property and what
shall be crime’ (Thompson 1975, 259). Such effective law and its embedded claims rarely
correspond perfectly to actual statutory law. But legitimation of them through reference
to law, in one way or another, plays a particular role in the broad repertoire of legitimation
of claims. Sometimes, this can be explicit, sometimes more subtle where references to an
institution (the tax office, the regional planning office, the municipality, and so on)
become references to law thanks to the presumed legality of the different government
offices and their policies. Successfully legitimizing claims by invoking law can thereby
amount to their legalization whether, in fact, they conform to statutory texts or not. I
use the term legalization broadly to encompass processes whereby particular rules,
claims or administrative operations are legitimated through reference to law, regardless
of whether a genuine correspondence between them and statutory law actually exists.
The affinity between statutory law and legalization is often presumed and asserted, but
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not necessarily juridically accurate, and rarely assessed in court.7 In this, I part from a nar-
rower doctrinal view that insists on key characteristics of rules and procedures, or legali-
zation’s perfect match with statutory law (see Abbott et al. 2000; Ubink 2009). The point of
legalization, I argue instead, is to bestow upon a rule or claim an air of legality. Legalization
of property is, therefore, the successful persuasion that a claim to land and other
resources is legal. One may legalize illegal acts and claims and quash established
rights, if the operation is sustained and justified with reference to the law; as long as it
is done in the name of law.8 Consequently, legalization is not merely a question of law
categorizing acts; it is as much about acting on the perception of what is legal, fickle
as that might be.

3. Law and rightlessness in Indonesia

Colonization of Indonesia produced injustice and rightlessness as it established, by law, a
deep structure of state ownership of land. In Indonesia, government’s land acquisition
was established legally long before most of the dispossession was actualized. Statutory
land laws in Indonesia date back to the Forestry Law of 1865 that established the basis
for state-controlled scientific forestry.9 The law declared three-quarters of the colony’s ter-
ritory forest and state domain, with draconian measures of exclusion directed at the popu-
lation. The Agrarian Law of 1870 subsequently covered whatever land had not been
categorized as ‘forest’ by the Forestry Law and declared that all lands not held under
proven ownership would be considered the domain of the state (Dhiaulhaq and
Berenschot 2020; Djalins 2012, 2015; Gautama and Hornick 1974; Gellert 2015b; Peluso
1992, 44–78).10 Hence, by embedding the principles of state domain, the Forest and
Agrarian laws legitimated the colonial acquisition of land and legalized the dispossession
of practically the entire population. The sweeping legal declarations of the Forestry and
Agrarian laws meant two things. First, the colonial Indonesian state established itself as
the central authority and qualifier of land rights claims. Colonial authority simply estab-
lished the state as the ultimate sovereign of virtually the whole archipelago,

7Thanks to Adriaan Bedner for this last observation.
8Whether the right is ‘created’ or simply ‘made effective’ in the process of legalization is a question for lawyers debating
the claim. What matters for the argument of the present text is that the claim is made acceptably legal. For studies on
the appearance of legality, see Campbell (2015), Das (2007), Lund (2008, 2020), Mattei and Nader (2008), Mitchell (1991,
2002), Moore (1986), Nader (2009), Rajkovic, Aalberts, and Gammeltoft-Hansen (2016) and Rose (1994).

9For some of the earlier legal regulations of trade, land use and labor control, see Breman (1983, 2015), Djalins (2015),
Doorn and Hendrix (1983), Gaastra (2003), Gautama and Hornick (1974), Gordon (2010), Furnivall (1939), Hoadley
(1994), Leue (1992), Lev (2000), Silean and Smark (2006), Svensson (1991), Wolters (1998).

10The scope of the domain doctrine remained contested between Dutch administrators, legal scholars and the local
population and was never legally settled during the colonial period. The disagreement constituted the decades-
long so-called Leiden–Utrecht controversy between two schools of legal thought (Benda-Beckmann and von Benda-
Beckmann 2011; Benda-Beckmann 2019; Burns 2007). In practice, the Dutch assumed sovereignty, and thus the
public rights over the colony. It left intact, at least officially, all private rights that resembled ownership and its deriva-
tives. All land used for agriculture and housing by the indigenous population was recognized as being under local rights
that should be respected, as were, indeed, some forest areas. Nonetheless, the colonial government also felt entitled, as
the sovereign, to exercise its rights and hand out concessions and land titles at will. In practice, therefore, the protection
of land rights under customary tenure varied considerably. The colonial government often infringed on the land that
they officially recognized as traditionally owned, and land was often appropriated illegally according to colonial law.
Later laws such as the Basic Agrarian Law in 1960 and the Forestry Law of 1967 further legally cemented the state’s land
control (thanks to Adriaan Bedner and Keebet von Benda-Beckmann for this more precise account). In a nutshell, the
domain declaration was used by the colonial administration to claim legal control over most of the land on Java and
later beyond. Hence, despite the imperfect establishment of state domain, the colonial and independent governments
often acted as if the state had the ultimate land rights.
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disenfranchising all existing institutions, communities and individuals, who became
tenants beholden to the state for all secondary rights in terms of time-limited leases.

Second, and as a consequence, the state also established itself as a rights subject and
tenant in the form of ministries, state companies and other institutions with property
interests. Hence, the state established its government agencies as the primary rights sub-
jects, and itself as the public authority that could decide in the matter. This double role
has been a source of confusion and opportunity. It is easy, and often convenient, to
confuse state with government, and ‘state land’ (the state’s sovereign control of all
land) with ‘government assets’ (specific pieces of land owned by government agencies
as one economic operator among others).11 Hence, government agencies have often
been able to establish land control by invoking the state’s sovereign power even if
land was already used and rightfully in the hands of other tenants, such as individuals
and communities. Even after independence, when Indonesians were no longer colonial
subjects but had become citizens formally enjoying equal rights, property rights in
what most of the population regarded as the most important resource – land – remained
predominantly under the control of government institutions (Bedner 2016a; Peluso 1992).
Government institutions did not necessarily physically take over land everywhere in Indo-
nesia at the time of legislation in 1865 and 1870, but the usurpation was laundered in
advance, if you like, and the actual appropriations would eventually look like simple tech-
nical operations of legal confirmation for each area in question. The two colonial laws
ensured a veneer of general legality for exclusion and resource hoarding as the Indone-
sian colonial state insisted on its sovereign power to classify and control land. This did not
change with independence.

The insistence on state sovereignty becomes all the more germane in light of the coun-
try’s volatile political history. Regimes have changed many times over the past century.
Different political regimes have followed one another after dramatic ruptures of coloniza-
tion, war, independence and social revolution, ‘guided democracy’ under Sukarno,
authoritarianism and New Order under Suharto, and, finally, democratization after
1998. Each rupture has constituted an open moment when opportunities and risks
have multiplied, when the scope of outcomes widened, and when new structural scaffold-
ing was erected (Lund 2020). At every turn, property in land has been at stake, and law has
been an important instrument to determine access to it. The state’s land control has per-
sisted, all the same, as any new government soon acquired stakes in its continuation. The
centuries-long struggles over land in Indonesia have thereby, effectively, also been
struggles over the categories of property: over authority, rights, rights subjects and law.

In addition to formal rightlessness, hermeneutic injustice forms an obstacle for individ-
ual land users in Indonesia. Among ordinary people, few are knowledgeable about formal
statutory legislation. Land law remains a thicket of permissions and restrictions, compet-
ing rights and overlapping jurisdictions, and many land rights seem equivocal. Funda-
mental ambiguities of ownership and entitlement, leases and exclusive use-rights,
wrapped in a byzantine web of legal and administrative rules and exceptions, have
often made it virtually impossible to disentangle competing claims via rational

11See e.g. interview from June 2021 with Dianto Bachriadi, researcher at the Agrarian Resource Centre, Bandung, on plan-
tation companies’ misrepresentations of so-called grondkaarten. https://panturapost.com/ahli-agraria-dianto-bachriadi-
grondkaart-yang-diklaim-pt-kai-jadi-hak-atas-tanah-tidak-punya-dasar-hukum/ (accessed 1 September 2021).
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procedures (Berenschot et al. 2022; Fitzpatrick 2006; Hellman 2018). The social inequality
in Indonesian society makes knowledge about statutory law, and access to formal insti-
tutions and trained lawyers, an exception for most. They have limited access to the law
as it is imagined in statutory institutions and within the legal profession. People therefore
face not merely formal rightlessness, but also problems of knowledge and access prevent-
ing them from realizing even limited rights enshrined – and equally shrouded – in law.

In combination, the injustice of inferior legal subjectivity, and alienation by legalistic
complication, has been particularly challenging to ordinary people in rural and urban set-
tings. However, it has been further aggravated by government agencies’ opportunistic
exploitation of the presumption of legality of government interests canceling out even
the limited rights afforded to and understood by the citizens. Especially since the author-
itarian New Order beginning in the mid-1960s, the Indonesian state has consolidated its
power to allocate land at will and enforce its will as law. A range of pressures and tactics –
limited public rights of consultation; highly selective application of the law with excessive
bureaucratic discretion; threats and violence by army, police and hired gangs against
landholders to make them accept low levels of compensation – have systematically
favored government over citizens.12 In their work on the plantation sector in Indonesia,
Berenschot and Dhiaulhaq (forthcoming) demonstrate what they call deliberate lackadai-
sical enforcement of licensing rules. They point out that different audits have found that
two-thirds of the plantations in the country operate outside the law with incomplete
paperwork, yet still enjoy the blessing and protection of government agencies (see also
Berenschot et al. 2022; Erbauch and Nurrochmat 2019). Plantation companies must go
through a long process to obtain a lease. However, often, the plantation companies
have not obtained all the necessary documents. Consequently, companies have often
operated outside the law for most, or all, of the time. They have operated as if they
had the right and all the papers. Thus, by acting as if, they made it an established fact
for their purposes (Sirait 2009, 32–36; see also Colchester, Sirait, and Wijardjo 2003; and
Colchester et al. 2006). When they have been met with protest, they have called on the
police, assisted by gangs for hire, to stop the ‘unruly farmers’. The companies would
then argue that the land in question was within the leased area, and it would be quite
difficult for people to prove the opposite.

Similarly, government classification of ‘forest’ has suffered from significant formal
deficiencies. In particular, the delineation was incomplete. As a result, around the year
2000 as much as 90 percent of Indonesia’s ‘State Forest lands [had] uncertain legality’ (Col-
chester, Sirait, and Wijardjo 2003, 141). Nonetheless, the Ministry of Forestry was strong
enough to control state forest land with uncertain legality during Suharto’s New Order,
and only in 2011, more than a decade after the end of the New Order, did Constitutional
Court rulings challenge the ministry’s jurisdiction. Consequently, the area of Indonesia
claimed by the ministry was reduced from almost ‘70 per cent to a mere 14 per cent of
the country’s land mass’ (Bedner 2016a, 76–77). As Bedner explains, designating land as
forest rather than going through the full process of gazetting it was ruled insufficient

12The literature on the workings of the Indonesian state is rich. It includes Aspinall and Berenschot (2019), Aspinall and
Fealy (2010), Aspinall and van Klinken (2010), Ball (1982), Barber and Talbott (2003), Bakker and Reerink (2015), Bedner
(2000, 2016b, 2018), Berenschot and Dhiaulhaq (forthcoming), Butt and Lindsey (2010), Cribb (2010), Fitzpatrick (2008),
Hadiz (2010), Klinken and Barker (2009), Kouwagam (2020), Lev (1985), Li (2017), Lindsey (2001), Lund (2020),
Mudhoffir (2021), Mudhoffir and A’yun (2021), Pichler (2015), Robison (1986), Robison and Hadiz (2004).

THE JOURNAL OF PEASANT STUDIES 9



to bring it under legal control of the ministry. It is a remarkable example of how the
uncontested presumption of legality of government policy had effectively created gov-
ernment property.

The inhabitants in urban areas have also been struggling with rightlessness in its
different forms (Dick 2002; Lund 2020; Peters 2013; Reerink 2011; Winayanti 2010).
Formal exclusion and the complicated mix of laws and opposing decrees, zoning and
urban development plans, emergencies and land rights, as well as taxation, can easily
frustrate the average resident. On top of this, the harassment by gangs rampaging
through the neighborhood at the behest of the developers have often threatened to
void whatever slim rights had been established. Circumvention of protections and restric-
tions, and the eclipse of others’ rights by confident manipulation, carefully dressed up as
law, is an effective instrument in the hands of government agencies. Their legalization
through counterfeit and imitation was done from a position of strength based on their
embodiment of the state. More affluent citizens, companies and government institutions
have systematically been in privileged positions with interests protected by the state.
Hence, legalization by making interests look like confirmed rights is not simply a strategy
of the rightless but also a strategy of the powerful as they painlessly avail themselves of
the symbols, paperwork and other representations that subsequently give their state-pro-
tected claims an air of legality, to be touched up later.

The nature of statutory law, asserting itself as the supreme form of legality, has com-
bined very effectively with the idea that government is the main beneficiary of rights to
state land. Governments even dismissed statutory law and regulatory protections on the
basis of the state’s ultimate right to control land. Violent enforcement of government land
interests in the name of its state land rights has dominated much of Indonesia’s modern
history. Even in the decades after 1998, with democratization and a more open public
sphere, government’s transfer of land rights to plantation companies has been the domi-
nant picture.

Consequently, successive governments in Indonesia have consistently, since coloniza-
tion, operated as if all state land belonged to state institutions as property. They have felt
confident enough to override any current uses, however time-honored or customary, and
backed by whatever legal document, by invoking state interests. Even genuine govern-
ment documents acknowledging people’s rightful access and use have been brushed
aside when stronger interests called for it. Thus, contrary to law’s representation of
itself as predictable, rule-bound and neutral, it has effectively proved pliable, context-
bound and biased in favor of government institutions.

In sum, colonial law and its legacy dispossessed many ordinary people of property
rights in land and landed them in a state of formal rightlessness with inferior rights
and impaired legal standing. The inferior, and obscure, land rights were further weakened
by the impunity of government agencies deliberately manipulating rules and regulations.
Indeed, improvised legalization is not simply a weapon of the weak. Cutting corners, pre-
tending to follow the rules, and being backed by the formidable coercive force of the
state to ward off any protest has served the powerful.

Facing these odds, ordinary people have been forced both to improvise and to rep-
resent rights in inventive ways in order to create an air and effect of legality to suit
them. Let us explore how they have sought to secure rights through legal visibility and
representation.
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4. Legal visibility and representation

Indonesia has a long history of land occupations in rural and urban areas, and – as Suhar-
to’s New Order regime fell apart and during the 1990s – they picked up pace again (Lund
and Rachman 2016). During the initial enthusiasm of regime change, there were many
renewed promises of land reform and agrarian justice. Yet, like so often before, the
new government soon established interests in the continuation of the agrarian and
urban property system they had denounced. Hence, formal legislation continued to
favor state-sponsored companies and government institutions over villagers and city-
dwellers seeking access to land in Indonesia, and, to this day, Indonesian laws, based
on colonial legislation, legalize exclusion and the hoarding of resources. Armed with a
lease, a plantation company enjoys the land rights that the smallholders have been
denied.

Peasants and the urban rank and file who have occupied land in Indonesia have, none-
theless, used and emulated legal language, and they have relied on the presumption of
legality of government agencies. Old government and court documents, such as resi-
dence permits and certificates of settlers’ rights from the 1950s, annotating the past
like flies caught in amber, have been dug out from family chests, and policies that
mention land reform have been loudly rehearsed. People and their movements have allo-
cated land in bureaucratic fashion, producing representations of legal rights – their own
deeds –when they occupied land; they have resolved conflicts and have even tried to pay
taxes to Indonesian government authorities, in solicitation of public recognition of their
claims as rights (Aji 2005; Anugrah 2015, 2018; Lucas and Warren 2003; Lund 2020). Some-
times this has worked; sometimes they have been denied this fiscal visibility. But even if
tax payment failed, individuals and communities have worked to establish other forms of
visibility. To have an existence in the eyes of government, people have made sure that
their names were in the census and to have ID cards registered their actual residence.
For urban residents, it has been important to get an address – that is, to live in a
house with a house number on a street with a name. Even if the city’s planning office
did not recognize it, the location may still be recognized by the mailman and Google
Maps (Lund and Rachman 2018, Nurman and Lund 2016).

Occupations may have been illegal according to state law, but not clandestine, and
people have not tried to evade the state. Authoritarian governments often make it
dangerous for ordinary people without connections to the regime to be visible and
lodge direct land claims. Yet total invisibility is not desirable either. Choices and strategies
of visibility and obscurity depend on the context, on the authorities’ ambitions and
resources, and on people’s available options. People in Indonesia have often aimed to
strike a balance between not being governed and being dominated (Scott 2009), while
still being legible to the state for its recognition (Scott 1998). This has not always been
possible. Yet when peasant movements experienced sovereign moments of land occu-
pation in the early days of democratization after 1998, these were spent in creating the
rights and property that the movements believed Indonesian governments had
pledged to uphold in law (Lund and Rachman 2016). While social movements may
have entertained ideas about radical change, their projects seemed to rest on an ambition
of achieving legality. No doubt, the fact that Indonesian statutory law offers a wide scope
of interpretation has made this easier.
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Communities have also often appealed to different government authorities as citizens
in need of a school, or as a disadvantaged community in need of roads, sewage or other
services. It would be a real achievement to get a public official to open or inaugurate the
facility. That way, the inhabitants would manage to become visible, legitimate their pres-
ence, and thereby get a tighter hold on the space they inhabited and farmed. Pragmatic,
piecemeal manoeuvres have characterized their intercourse with government. People’s
selective compliance with regulation and their official solicitation of acknowledgement
as rights subjects indirectly voiced land claims. The conflicts over residence engaged
the boundary between legal and illegal and reworked it in the process. This was like
walking a knife’s edge as state, company and gang violence remained vivid memories
for most people and never seemed far away. Nonetheless, people have legalized their
land holding through the indirect legal references of their presence in the area in compe-
tition with a company’s or a government agency’s land rights. Both rights claims rested on
the presumption of legality of the support from one ministry or another. Both claimants
wanted their rights to solidify and their adversary’s to dissolve.

Legalizing a claim concerns both the legal visibility of the actor and the representation
of the claim as a right. Let us take them in turn. Legal standing basically means you are
entitled to claim your right in court. As mentioned above, many a society has treated
most of its population as legal minors with limited or no legal rights. They have been
partly or totally invisible to the law. Nonetheless, people search for alternative ways to
solicit acknowledgement and recognition as rights subjects by representing themselves
in ways that will make them visible in the eyes of the law, in the eyes of the administration,
or in the eyes of politicians. In societies with legal and institutional pluralism, both clai-
mants and authorities look for mutual visibility; actors shop for institutions to recognize
their claims, and institutions of authority shop for controversies to settle and claims to
grant (Benda-Beckmann 1981; see also Agrawal 2005). However, in practice, different gov-
ernment institutions see people differently, through their different institutional lenses.
People may, therefore, be invisible as landowners to the land registry office, while
being perfectly visible as taxpayers or parents of school children to other government
institutions. Different representations as a taxpayer, a recognized land holder, a commu-
nity, or a deserving citizen, all represent a particular institutional visibility. Payment of tax
does not make anyone a landowner, just as a registration in a census says little about
whether the settlement is legal. However, it does create an indirect visibility. It creates
communication between people who say, ‘We are officially here’, and some government
institution that responds, ‘We know’. This communication institutes a relation between
government and citizens or rights subjects, and it establishes the possibility for inferences
of further, fuller, rights.

The second part of legalization concerns the rights themselves. Rights are immaterial;
they are social, political and legal conventions. Consequently, they depend on represen-
tations to be seen. Conventionally, we would expect the ‘fact’ to exist first, and the ‘re-
presentation’, as evidence of the fact, to exist as a consequence. Yet the peculiar thing
is that representations may exist before what they represent. Sometimes, the echo
comes before the cry, and property and legality come into actuality through their rep-
resentations. The public manifestations, the deed, the rental contract, the tax receipt,
even the fine, may articulate what they purport to represent and thereby conjure up
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legality and property. A receipt for payment of rent brings forth what it represents:
tenants and landlords. A certificate of land rights produces what it represents: property.

Documents are, therefore, decisive reference points for state recognition and the rep-
resentation – and, indeed, production – of a right.13 Legalization, by producing docu-
ments that have the appearance of genuine permits, deeds, lease agreements and
contracts, is pursued in varying forms by ordinary people who find proper legal and
administrative avenues inaccessible. Such documents constitute a particular language
of legal posturing, letting people enter the orbit of certain governing institutions and
instituting mutual visibility. Lease contracts, tax receipts, residence permits, construction
permits, receipts for payment of public utilities – authentic, doctored or outright fabri-
cated – together with court rulings (sometimes in different matters altogether) can all
be mobilized as suggestive inferences of rights. They establish a connection between a
claim and an institution that benefits from the presumption of legality. They establish
an improvised legality that can consolidate. But the repertoire of representations of rec-
ognition is wider still. Political announcements, road signs, inaugurations attended by
public officials, census stickers on a house window, and even having street names of
your informal settlement appear on Google Maps, all suggest visibility, institutional per-
ception, recognition and, ultimately, legality.

The examples suggest, more generally, that people who believe they have rights, but
who have no rightful means of proving them, improvise and mimic legal arrangements
and seek endorsement from institutions that enjoy the presumption of legality. Most
people learn about the law not by comprehensive study or through experts but
through individual experiences of diagnostic events that reveal interests, arguments
and settlements of conflicts (Krier 1994; Moore 1987). Often people refer to the law
with a rather minimal knowledge of actual formal legislation. Instead, they – and this
includes government representatives – may refer to doctrines and precedents as they
imagine or recollect them, adapting them to the actual circumstance (Hellman 2018;
Holston 1991; Kunz et al. 2016; Timmer 2010; Winayanti 2010). In societies where the
state claims legal hegemony, as is indeed the case in Indonesia, we should, Benton
points out, expect people to ‘actively reference state law, however inaccurately or oppor-
tunistically’ (2012, 29; see also Benton 2002; Peñalver and Katyal 2010). In the context of a
violent and powerful state, people pursue a strategy of defining claims that somehow
align with (one of the many competing) statutory legal principles and solicit (one of
the many competing) government institutions for recognition.

Peasant and indigenous movements in Indonesia have tried to establish land registries
and administrative procedures, they have made attempts to pay tax, and they have
recruited important political figures to endorse their claims. Some have tried to fit into
the ‘tribal slot’ and produce maps to document a timeless presence (Li 2000). People
who live on occupied plantation land, in national parks, or on state land in urban
slums act in the anticipation of a government gaze by organizing their settlement in con-
formity with their ideas of formal government norms (Lund 2020). Sometimes, actual con-
ditions prohibit the observance of official norms and rules, and new practical norms

13For studies on the artifactual importance of paper, see Campbell (2015), Coutin (2000), Dalberto and Banégas (2021),
Feldman (2008), Ferrier (2012), Graeber (2015), Hetherington (2011), Hull (2012), Latour (2010), Mathur (2015) and
Sadiq (2009).
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develop. Thus, parallel, practical and indirect contracts of recognition emerge where auth-
ority and rights are functional and effective despite being only faintly connected to official
norms and law. Ordinary people improvise, not to act in illegality, but, on the contrary, to
secure by legalization what they believe is theirs. In all its technical illegality, such counter-
feit legalization does not undermine the ideas of the state, law or rights. It underpins
them.

5. Conclusion

It seems counterintuitive that people who experience systematic rightlessness and mar-
ginalization from their government should place their hopes in law. Yet law pledges to
consolidate achievements beyond the moment. It holds out the promise of taking
claims safely through times of changing fortunes as recognized rights protected and
enforced by the state. The promises of state enforcement, on the one hand, and long-
term predictability, on the other, interlace in a curious way in Indonesia. The perfunctory
analogy between state interests and law, and the very forceful exercise of power by stat-
utory institutions, put a premium on rules, rights and authorities that are understood as
representations of state institutions. The long series of regime changes experienced in
Indonesia during the twentieth century, on the other hand, has fueled a general desire
for rights that survive from one regime to another. As a result, the law represents the
idea of the power and endurance of the state, while the many regimes, each seldom out-
lasting a generation, are a reminder of the more adulterated nature of government.

Construction of legality is not a simple spectator sport in Indonesia. Claims to rights
and legal subjectivity, and the search for social contracts, have been the chosen forms
of engagement, and law their terrain. All the claimants and adjudicators are law
makers, even if they have not operated exclusively with legal means. Statutory law
matters, propped up by the redoubtable powers of enforcement of the state, but non-
statutory claims, rules and forms of access that can be made to appear legal may possibly
enjoy the same status and enforcement. This illustrates the paradox of law and power.
Law, as a language, an institution and a field of power, and even as a construction site
for all of this, is not the exclusive monopoly of government and the powerful in
society. The efforts to legalize are also fueled by popular imaginations of the law and
the desire that a claim should be seen as legal rather than be dismissed by the strictures
of professional legal dogma. Moreover, while the powerful may control political struc-
tures, write the laws, and control the means of force, they often compete among them-
selves and rarely coalesce into a monolith exercising a fully accomplished hegemony. The
field of legalization is therefore not the preserve of a caste of professionals.14 They may
defend the boundaries of the field with their language, knowledge, procedure and enfor-
cement, but people of all stripes tug at the hem.

Public representations of recognition seem without number. Census stickers on the
window, a functional address, an ostentatious tax payment – all contribute to the visibility
of the claim and facilitate its recognition. These efforts appeal to political authorities to

14For important studies of how law is also available to the weak in society, even under authoritarian conditions, see
Baczko (2021), Bakker (2015), Cole (2001), Holston (2008), Moore (1998), O’Brien and Li (2006), Santos (1977), Scott
(1985), Spector (2019) and Thompson (1975).
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see people as rights subjects and confer recognition on their claims. Often, it has been
difficult for ordinary people to obtain direct recognition of property claims as dynamics
of rightlessness conspire against them. In fact, it is vanishingly rare that people achieve
a clear legal and comprehensive right to land in Indonesia. Claims have been disqualified
by default, because statutory law, or the way it has been interpreted by government, has
left too little room. Instead, however, people have directed their energy and imagination
toward forms of indirect recognition. Especially with democratization from 1998, new
civic rights have opened new avenues of recognition. People have put forth demands
as citizens in legitimate need of, say, an address, residence, public amenities and infra-
structure, and they have complied with the statutory institutions’ fields of intervention
in selective and opportunistic fashion to pry open the law’s emancipatory potential.
Different expressions of citizenship legitimated residence and made eviction more
difficult. By that route, direct claims to citizenship had indirect property effects. Actions
of big and small alike show that legal posturing, through state and law effigies, can
produce the effect of legality. This generalized legal posturing brings about one of the
great ironies: people refer to the law as if it were fixed and they were somewhat well
versed in it, but by doing so they effectively make (up) the law, fragment by fragment,
constructing what they believe to be already there.

No fascination with common people’s sustained success should cloud the fact of its rela-
tive exception, however. People’s efforts at legalization have been made in a context of
profound historical inequality and violence in Indonesia, and have, no doubt, often
failed. While all actors have been law makers, some have had the basic advantage of
being part of government structures, such as government-owned plantation companies,
the armed forces or ministries. As institutional incarnations of the state, they benefit
from the presumption of legality of state interests expressed as law and the legal doctrine
of state control over land. Ironically, every once in a while, law has offered possibilities for
smallholders and urban common folk to legalize claims and consolidate their access to
land. Yet such occasional, often unprepossessing, victories further legitimate and under-
gird the general belief in law as the solidifier of rights. This generalized belief, in turn,
no doubt enables stronger actors to use and manipulate the law to give their claims an
air of legality. It is no small paradox that it is exactly the enduring legalized exclusion,
and the fact that benefits of property rights are so firmly harnessed to the Indonesian
state, that makes legalization with reference to the state through law a proposition to con-
sider for common people seeking to secure their possessions.
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