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Preface

in may 2005, arthur chaskalson retired from the constitutional court bench. 
an eminent human rights lawyer during the apartheid era, he was appointed 
the first President of south africa’s constitutional court in 1994. he became 
chief Justice in 2001, following constitutional amendments that combined 
the offices of President of the constitutional court and the head of the south 
african judiciary.

in his farewell speech delivered at the constitutional court on 2 June 
2005, chaskalson reflected on his first days in office in 1994. The newly estab-
lished constitutional court had, he recalled, ‘no judges, no jurisprudence, no 
building, and no traditions. it existed only on paper’. The paper was the interim 
constitution, which recognized a principle that, in the context of south african 
constitutional and political history, was nothing short of revolutionary. it was 
the principle of constitutional supremacy. in the post-apartheid democracy, 
state power would be delineated and limited by a supreme constitution and 
these limitations would be enforced by the judiciary. The interim constitution 
gave unprecedented powers to and put unprecedented faith in the south african 
courts in general and the constitutional court in particular.

There is no doubt that this bold experiment with judicial review was a 
success. The 1996 (‘final’) constitution affirmed the importance of judicial 
review in the legal and political system. The constitution ensured permanent 
acceptance of judicial review, and put the constitutional court firmly at the 
apex of the judicial system. it requires all courts actively to transform the legal 
system to ensure the achievement of the constitution’s goals.

Justice chaskalson’s judicial career traverses a decade in which a new court 
had to find a place for itself in a legal system that, for most of the century, had 
been premised on Parliamentary supremacy. it had to oversee a project of trans-
formation of a political system that had been premised on the use of state power 
to uphold minority rule and on the systematic denial of human rights. under 
the 1996 constitution it was required to take an active role in the development 
of a legal system that could achieve the constitution’s transformative goals. 
it had, above all, to find an accommodation for itself and for the unfamiliar 
instrument of constitutional review in the new political order, a place that was 
neither too much in the way of the democratic branches, nor too easily over-
looked and ignored.
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chaskalson adverted to these challenges in his farewell speech. ‘There is’, 
he said, ‘a delicate balance between the judiciary and the other branches of 
government’. maintaining the balance, he continued, ‘requires the three arms 
of government to pay attention to the inter-relationship between them man-
dated by the constitution, and to the deference that each owes to the other. 
how this is done is of particular importance to the standing of the courts, 
their efficacy, and the respect that their judgments command. it is crucial to 
constitutionalism.’

Justice chaskalson’s retirement presented an appropriate occasion to reflect 
on the theme of the ‘delicate balance’ between the judiciary and the other 
branches of the state in a constitutional democracy. how has this balance been 
struck by the south african constitutional court? since all courts with consti-
tutional review powers must confront this problem, do different jurisdictions 
have any instruction for each other? is the balance that a court strikes entirely 
situation-specific and of local interest only, or are there wider lessons to be 
learned from it? To answer these questions the symposium addressed the fol-
lowing topics: the separation of powers, the standard of judicial review, rem-
edying breaches of the constitution and judicial review in a time of terrorism.

The symposium was made possible by funding from the eu conference, 
workshop and cultural initiative fund (cwci), the south african Journal 
on human rights (saJhr) and the wits law school endowment appeal 
(wlsea).

May 2006

Preface
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Chapter 1

General Remarks

a d v  g e o r g e  B i z o s  s c

Thank you.
mr ambassador, chief Justices, and arthur.
you don’t know how moved i am by the steps taken by the organizers for me 

to speak on arthur’s retirement. he spoke at my birthday party when i turned 
75 and he praised me for my good memory. he added, on a very serious note 
befitting a chief Justice, that i even remember things that never happened!

he could say that about me because he is such a good friend and has been for 
a long time. it came out during the amnesty process that my office was being 
bugged by the security police, particularly during the agget inquest (a doctor 
who had died in detention). They were actually rehearsing what cross examina-
tion the witness would be put under by me in order to improve their prospects 
of success and being believed. from our side, there was a lot of protest at this 
tremendous lack of respect of professional privilege. we asked: ‘what was going 
on?’ and arthur’s response was: ‘don’t worry george never keeps to the text! 
so it wasn’t to their advantage because what they heard going on in his office 
would not come out the same in court.’

i am not going to speak about former chief Justice chaskalson as a judge. 
his colleagues will judge him. history will judge him. and more particularly, 
you academics will no doubt do your bit in discussing his judgments. i am 
going to speak about the friend that i know.

i was under attack as a member of the student’s representative council 
because of my radical views in relation to the treatment of black students at 
the university of the witwatersrand. and there was a meeting and there was 
discussion as to how black students were being treated and the debate was 
going on about the university’s policy of academic integration and sporting 
and social — not segregation because that was a harsh word — but separation. 
and so the debate was going on and i won’t tell you too much about it but 
there was a motion of no confidence in me and my doings because i was a law 
student elected by arts students and what was i doing on the src. The dean 
called me to tell me a thing or two about the brotherhood of the law and that 
my behaviour was unacceptable. i was going to vote against the grant of r100 
for the law dinner
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But during this debate, here was one of the first-year law students (i was 
already in the intermediate year) who stood up and just said:

‘mr chairman, we all [not ‘you all’, ‘we’ — he put himself in this as well] 
are asking the wrong question. surely the question is not what the university 
policy is, what it has been, and what it ought to be. The question is actually a 
simple one. let us just ask what is right and what is wrong.’

and throughout our years of friendship this has been the one question that 
arthur chaskalson always asked. i don’t know what happened in the adjudica-
tion process behind closed doors, i was not privy to it, he never discussed it 
once with me, he never discussed the views of his colleagues. But in any matter 
that affected anybody in the profession, anybody in a particular case, what we 
should do under certain circumstances at the legal resources centre when i 
joined him in 1991, the question was always this — what is right and what is 
wrong? he usually answered the question himself and it turned out that he was 
almost invariably right.

we did a great number of cases together. we did two against one another. he 
beat me at the first one hands down because every time there was an adjourn-
ment he managed to find some evidence to knock me on the head or my client 
on the head. and we had another case which was settled which was sort of a 
draw. But let me tell you, that arthur was not one of those at university that, 
like me and a few others, were known members of an amorphous organization 
called the left. There were members of the illegal communist Party, members 
of the anc including mandela, motlana, and duma nokwe and others. Because 
he never had any doctrine to which he appeared to ascribe, just what was right 
and what was wrong.

he really did work for defence and aid right from the beginning. There was 
a legal aid Bureau which was run a woman called Pauleen liebson. if you went 
to your office and she got you at about nine forty-five, she would say: ‘There is a 
case in court 8. no legal representation. can you get down there?’ yes, of course 
we could get down there, and arthur was part of that.

and then there was a defence and aid formed with very little money and 
arthur undertook one of the most difficult cases at that time. detention without 
trial for 90 days had come into operation. young people were detained, they were 
beaten up, confessions were extracted from them, and they were then put on 
trial. arthur and Joel Joffe, now lord Joel Joffe, defended a group of youngsters 
on a charge of sabotage. They had made confessions and the most notorious 
torturer swanepoel was the man who gave evidence. There was a number of 
them. arthur and Joel told Judge de vos that there was systematic torture of the 
sabotage accused. and they wanted not the confessions to be considered on an 
individual basis, but because it was a system they wanted everything to be heard 



3

general remarks

together so that one witness would corroborate the other and also there had 
been other people who had been detained and interrogated but not charged ,and 
they became witnesses. The judge would have none of it. he dismissed objec-
tions to the confessions in each case. and arthur took the matter on appeal. if 
you ever look at the heads of argument, the summarized heads of argument in 
the law reports (i did it this afternoon), you will realize how much work went 
into that case on appeal. he succeeded in part by establishing the principle that 
if you have a group of policemen and that group interrogates people, you must 
hear the evidence of all of them and it was irregular not to do so.

That case was used by us over and over again. not only in criminal cases. 
when the legal resources centre sued on behalf of ten or twelve tomato pickers 
who were assaulted on the farm for all sorts of misdemeanours, arthur would 
take the first case because he issued individual summonses. he would call the 
plaintiff and then he would call the next person. There would be an objection 
saying he had nothing to do with it. arthur would cite the letsoko case: ‘my 
lord, this farmer mistreats all his workers.’ so this was the sort of innovative 
work that arthur did at the legal resources centre which really benefited a lot 
of people.

i also want to say something about his managerial style. he attracted some 
of the best graduates from some of the best universities as young lawyers. and 
you know, the young people with long hair, jeans and open shirts. an authori-
tarian director would have said you have to dress properly. i didn’t hear this 
from arthur, i heard it from them.

he would call them in one by one and he’d say: ‘you know we don’t take 
money from our clients, and if they come in and see us dressed not the way 
proper lawyers are dressed, in their mind (i mean i know you are a proper 
lawyer) they will think that you can’t possibly be a proper lawyer if you are 
dressed in the manner in which you are dressing.’

so immediately everybody fell into line. There was even a demonstration of 
one with a placard — a messenger who wanted to be taken seriously, so he held a 
demonstration. arthur made him into a paralegal. so this was the way in which 
he built up the legal resources centre.

for those of you who may not know, the lrc was founded by arthur in 
1977 together with felicia kentridge and our friend geoff Budlender sitting 
here so quietly. The three of them with a couple of auxiliary workers built it up 
to what it is now about 40 lawyers and about 60 auxiliaries and this dress-code 
has been the tradition for many years up to now.

he really was in a class at the university that was the class of the genera-
tion — two sirs and one lord Joffe. They didn’t know to whom amongst the 
six or seven of them to give the advocates’ prize in the year in question — it 
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was such an outstanding class. By way of contrast we, the year ahead of them, 
were so bad all 17 of us, that for the first time — i don’t know if it has happened 
since — that the dean and the Professors decided that there was no one worthy 
of the advocates’ prize.

he was briefed with leaders of the most prestigious of groups: norman 
rosenberg, isie maisels, harold hanson, Bram fischer, cecil margo, and sydney 
kentridge. The very top people in the profession. he did a certain amount of 
work with Bram fischer in commercial and insurance work. But then this deten-
tion without trial came in and the arrests of the 11 July 1963 were made at 
rivonia. hilda Bernstein was the wife of rusty Bernstein, an architect and an 
acknowledged member of the communist Party. she herself was during the war 
elected by white voters in hillbrow as a member of the communist Party. she 
was a leader whose husband was detained. and the women whose husbands 
were detained, naturally went to Bram fischer. Bram fischer asked what attorney 
would be available. a man called James kantor had been arrested because his 
brother-in-law was harold wolpe. he was detained and eventually acquitted. it 
was really a revenge arrest because harold wolpe and others had escaped from 
prison so they took Jimmy kantor in.

Joel Joffe had had enough of south africa and its laws under apartheid. 
australia would not have him. he made an application, but australia would 
not have him because they asked the security police what sort of a person he 
was and it could not have been a very complimentary report. he is now a lord 
in the house of lords. Bram fischer then asked arthur, myself and vernon 
Berrangé who was overseas at the time, to do the trial. arthur, Joel and i were 
alone until vernon came back and Bram fischer finished the case he was in.

arthur is responsible for persuading Bram fischer to lead the team in the 
rivonia trial in which nelson mandela, walter sisulu, govan mbeki and others 
were the accused persons. neither arthur nor i nor Joel Joffe knew that Bram 
was heavily involved in the underground. it was not something that he would 
tell us. Bram said, ‘There are reasons why i cannot do it.’ and i remember the 
words that arthur communicated to Bram: ‘you are the only counsel in the 
country who is an afrikaner who can tell this judge that my clients have done 
nothing more than our own people did in the 1914 revolt and in the other 
protests they have had to protect their rights in the country of their birth. my 
clients are no different. you Bram are the only person who can credibly say 
that.’ That was a very persuasive argument. Bram took the case.

we took exception to the indictment. i was busy taking statements. arthur 
and Bram presented an almost perfect argument for the quashing of the indict-
ment. it may be considered a technical victory, but it played a very important 
role, i believe, in the final outcome of that trial in avoiding the death sentence 
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which if it had taken place would not have had the south africa we have today 
if the mandelas and the sisulus and the govan mbekis and ahmad kathradas 
were sentenced to death and were executed. in fact, verwoerd had said that if 
the judge had found them guilty and sentenced them to death, the sentence 
would have been carried out.

well, having come into that trial, his prospects of becoming a judge in 
apartheid south africa were reduced to zero. he became known by the label of 
‘the political lawyer’, for which he did not apologize.

having done that case, we became a sort of team in other cases. The ndou 
case finished up in the appellate division on the double jeopardy acquittal. 
during the nusas trial (geoff Budlender should actually speak on this because 
he was a co-conspirator — a non-indicted co-conspirator) geoff Budlender came 
to arthur and he said, ‘well i’m working for raymond Tucker, the attorney, i 
am his clerk. i know the facts because i was a student leader in cape Town.’ 
raymond and geoff were really worried whether it was proper for a person who 
was a co-conspirator to be involved in the case. and again, arthur said let what 
is right and what is wrong prevail. he called geoff and said, ‘were you a party 
to any such conspiracies?’ he had an assurance from geoff that he was not. he 
said you stay on. geoff was absolutely invaluable to his friends charles nupen, 
karl Tip, three others and one of the professors at wits, Professor webster. The 
trial lasted 10 months before a regional magistrate, and if it were not for the 
reputation of arthur chaskalson, if it were not for his intelligence, if it were 
not for the manner in which he cross-examined witnesses who needed to be 
cross-examined with sensitivity, they would not have been acquitted. i was later 
described as a street fighter when arthur applied for the recusal of a judge — he 
threatened arthur with contempt of court which was actually directed against 
me. no one could ever believe that arthur could be contemptuous.

The very establishment of the legal resources centre was due to arthur’s 
integrity. The idea, in our conservative profession, that you could have attor-
neys and advocates working in the same office was an absolute anathema — how 
can that be?! The rules of the bar had to be changed, the rules of the law society 
had to be changed, and all on the assurances of arthur that advocates would do 
advocates’ work and attorneys attorneys’ work in the legal resources centre. 
and although this distinction has fallen somewhat into disuse in our days, at 
the time that arthur was there every attorney had to write out a form to the 
advocate to give instructions to act for the accused or for the client.

and, of course, there were other very difficult cases. The first goniwe inquest, 
the four bodies found two kilometres apart from one another in the bush with 
a collection of no less than 52 stab wounds and the bodies burnt. everybody 
knew that the police had done it. But arthur chaskalson, not being prepared to 
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accuse people without the proper evidence, used the technique of the rhetorical 
question. in three pages of the final summation, the most significant i have ever 
seen in my life because they were proved true in every word when the people 
applied for amnesty, he asked:

‘who would have had the authority to stop the car in the middle of the 
night?’

‘who would have the confidence that the people that they have stopped 
would not put up resistance — after all there were four?’

‘who would have done this? who would have done that?’
and the answer was always a simple one. it must be either the army or the 

police or both. so convincing was the argument — it was a long time ago so 
that i feel free to breach any confidentiality that was intended by the presiding 
magistrate — when he went to say good bye to the magistrate the magistrate 
said, ‘yes, i found no one to blame. But it seems to me that there are people in 
this here town of Port elizabeth who do one job during the day and another 
during the night.’ and that was advocacy par excellence.

one other case that i want to deal with, that we did together, was the delmas 
Trial.

an indictment was served three days before i was going to go to greece 
with my family. having quashed the indictment in the rivonia Trial, i went to 
arthur and said i am going away, zac yacoob is on the case, karl Tip is on the 
case. They are going to do a request for particulars on the indictment, do you 
mind settling the request for particulars? he said, ‘yes, of course.’

he did that, i came back. The further particulars were given, i went to arthur 
and asked have you seen the further particulars, what does it look like? he said, 
‘well, they make the indictment worse than it was.’ i said, ‘well you know once 
you have done the further particulars and it’s so bad then i think that you had 
better come and argue the exception.’

it was to be on the monday, i went to him on the friday, our clients were in 
custody in Pretoria and i said, ’you know arthur, i will be odd if you don’t meet 
the clients before. you come there on monday and i say this is mr. chaskalson 
he is going to argue your case etc. can’t we go over on saturday?’

arthur said yes he would be very glad to meet them; Terror lekota, Popo 
molefe, moss chikane (cousin of the famous frank chikane) and 19 others. 
They were all in a room seated on the floor. They had no chairs. we walked in 
and i not having forewarned arthur said, ‘gentlemen, i want you to meet the 
leader of our team, arthur chaskalson.’ he didn’t contradict me. he came and 
argued the request for particulars but there is a continuation of this story.

he came to me after zimmerman, he was the senior attorney and the father 
figure at the legal resources centre, and said zim had left and the young people 
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really need some guidance. ‘do you mind if the young people come up to your 
chambers once a week, one afternoon a week and you can give them some guid-
ance?’ i said sure.

he then came back a little later and said this is working very nicely perhaps 
we can make it two days a week. i said sure. he then eventually said wouldn’t 
it be easier if you just came to the legal resources centre. i said alright. and 
then i started going and started liking the people and i liked the work and i was 
getting tired of being people’s gladiator whether their cause was just or not and 
i rather liked the idea and then he made me an offer to go to the legal resources 
centre. and he acknowledged publicly that it was really the payback for what i 
had done to him in relation to the delmas Trial.

enough of these reminiscences; the time has gone by. what i wanted to 
say, was that arthur as a colleague, as a friend, as a husband, as a father, as a 
grandfather, is a man that i am privileged to have crossed his path. There are so 
many other people that have crossed his path. he played a very important role 
when he was appointed President of the constitutional court. The relationship 
between the court of appeal and the constitutional court was not a happy one. 
not all the judges of the court of appeal were happy and they actually refused to 
have constitutional jurisdiction. god forbid anyone should set aside their judg-
ments under the interim constitution. had it not been for arthur chaskalson 
and chief Justice corbett there would have been an almost irreconcilable clash 
between those two courts. But for these two most eminently reasonable men, 
well mannered reasonable men, we would have been in great trouble.

as leader of the Judicial services commission, although there are criticisms 
of what the Judicial services commission may have done, nobody has had a 
greater champion of transformation by the appointments of members of the 
previously disadvantaged groups and women than anyone else might have 
managed. he always managed to keep some of us under control. never once 
did he himself say anything that could possibly give offence to any candi-
date however poor he or she may have been. for that contribution i think the 
country owes you a debt of gratitude.

i have already said that i am not going to speak to him as a judge of the 
constitutional court — i will leave that to others. But i do believe that this was 
a great man, is a great man, a great friend, a great patriot. i am just wondering 
about how long we will have to wait for another like him. with all those quali-
ties that was prepared to give up a very lucrative practice in order to form the 
legal resources centre. To be so loyal to so many people.

Thank you, arthur.
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Chapter 2

Opening Remarks on the 
Conference Theme

J u s t i c e  e m e r i t u s  L  W  H  A c k e r m A n n

The concept of democracy has followed a radical course of evolution. it has 
expanded from the limited idea of representative government for the majority 
in a state, to one which also includes human values and human rights; one in 
which human dignity and the rights which have evolved therefrom are effec-
tively protected from majority tyranny by various techniques, including Bills 
of rights in protean forms. democracy’s initial concern was to introduce rep-
resentivity, leaving accountability entirely to the political process dependant 
on regular elections. in the process of change Plato’s question ‘who shall rule 
the state?’ has happily lost out (i hope) to the question ‘how can we so orga-
nize our political institutions that bad or incompetent rulers can be prevented 
from doing too much damage?’1 The rule of law has also outgrown its diceyan 
origins and has, in many countries outside the united kingdom — ironically 
enough — become fully constitutionalized. when translating the continental 
concept of the ‘materiele rechtsstaat Prinzip’ with ‘rule of law,’ one must be 
careful to specify which species of the latter one is employing. Perhaps the 
expression ‘substantive constitutional state’ would be more apt. although the 
constitutional court has been at pains to point out the deep, foundational 
centrality of the constitution for our new democracy, for all its institutions 
and indeed for all law, the true nature and implications of the constitution, 
are not, even now, fully or universally appreciated. some still think of our 
constitution as just another statute, albeit a very encompassing, super statute, 
rather than as a quintessential grundnorm or a foundational, generative value 
system, in the full kelsenian sense of the expression. a value system arising 
from a solemn pact between the people of south africa. from this it seems to 
me to follow, inescapably, that unless one wishes to eviscerate the constitu-
tional state at the outset, the interpretation, enforcement and protection of its 
constitution cannot be entrusted to either the executive or the legislature. This 
leaves only the judiciary to perform this duty. sound political science, intel-
ligent perception of the necessity for checks and balances and deeply ethical 
constitutional principle, all lead to this inescapable conclusion. i understand 

1 karl Popper The Open Society and its Enemies volume i, 120–121.
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the anti-democratic argument, but it has become a fossil in the era of steadily 
expanding fully constitionalized democracy that has been a feature of the 
past 60 years. The widespread assaults on human dignity by organized power 
groups of various kinds, including bodies elected — in some way or other — into 
power, has been a lamentable and tragic feature of humanity’s lack of prog-
ress. a fully constitutionalized, human rights centered democracy, may not 
be sufficient to halt this chronic onslaught, but it is our only hope. likewise 
an independent judiciary, as ultimate guardian of the constitution, may not 
always be sufficient but, once again, it is our only hope. of course the judi-
ciary is accountable for its actions, but — and i cannot sufficiently stress this 
qualification — it is an accountability different in nature, form and execution 
from the accountability of the other branches of the state, and one which dare 
not undermine the judiciary’s independence. The judiciary is a noble institu-
tion, not because its members are noble, but because the constitution is. The 
judiciary’s orders are to be obeyed, not because its members have any power, 
but because the constitution demands this, and the constitution is all-pow-
erful. i stress these features, because whatever ‘balance’ means, and whatever 
difficulties this activity might entail, it must not be forgotten that, ultimately, 
it is the constitution that must solve and speak.

The principle and problems of the separation of powers is not just the 
subject of the first session; it in fact pervades and directs the entire conference 
theme. is it a question of ‘balance’ or is it, as i would argue, a matter of delinea-
tion. whether it is ‘balance’ or ‘delineation,’ is it correctly described as ‘delicate’ 
rather than ‘difficult’?

it might be useful, at the outset, to repeat a cautionary observation by the 
constitutional court, in affirming that a ‘distinctly south african model of 
separation of powers [would] be developed over time.’2 The court endorsed,3 for 
south africa, the following remarks of Professor lawrence Tribe:

‘we must therefore seek an understanding of the constitution’s separation of powers 
not primarily in what the framer’s thought, nor in what enlightenment political 
philosophers wrote, but what the constitution itself says and does. what counts is 
not an abstract theory of separation of powers, but the actual separation of powers 
‘operationally defined by the constitution.’ Therefore, where constitutional text is 
informative with respect to a separation of powers issue, it is important not to leap 
over that text in favor of abstract principles that one might like to see embodied 
in our regime of separated powers, but that might not in fact have found their way 
into our constitution’s structure.’4

2 S v Dodo 2001 (5) Bclr 423 (cc) 423 (cc) para 15.
3 Para 17.
4 American Constitutional Law, vol i 3 ed (foundation Press, new york 2000) 127.
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The theme of the conference is the place of the judiciary in a constitutional 
democracy and not in a specific constitutional democracy? it is therefore a 
very broad one, and answers may vary according to the type of constitutional 
democracy involved. The answer given in respect of south africa might well 
be different from that in respect of the united kingdom, australia or new 
zealand.

The balance referred to in the theme relates not only to the doctrine of the 
separation of the three conventional state powers, but also to the checks and 
balance between them, without which the significance of the separation of 
powers cannot meaningfully be stated in the 21st century.

i think that there has been unnecessary timidity in describing the role of 
the judiciary in our new constitutional state. The role, the power and the duty 
of the courts derive directly from the constitution, in the first place. it may not, 
in respect of particular issues, presented in particular ways, to particular courts, 
be easy to decide what the constitution decrees regarding the location of the 
authority to decide such issues. does the authority rest with the judiciary, the 
executive, or the legislature. The answer is to be found in the constitution, the 
nation’s solemn pact, the nation’s political and constitutional grundnorm. it 
is trite, and undisputed, that it is the function and duty of the courts, and if 
needs be that of the constitutional court, to answer this question. The courts 
have no discretion, no escape route, to avoid answering this question. if the 
correct construction of the constitution, together with any relevant statutory 
instrument consistent with the constitution, leads to the conclusion that a 
particular court is vested with the authority to decide such issue, it is obliged 
by the constitution to do so. it has no discretion to refuse or avoid exercising 
such judicial power. There is no political consideration that entitles the court 
to escape such obligation, once the constitution has been construed to impose 
it. in a substantive constitutional state such as ours, there can be no so-called 
‘political question’ doctrine leading to a conclusion different to that dictated 
by the constitution. in the adapted words of Professor Tribe: no member of 
the executive or the legislature can leap over the constitutional text in favor 
of some abstract principles that he or she might like to see embodied in our 
regime of separated powers, but that might not in fact have found their way 
into our constitution’s structure. whatever difficulties the executive might 
initially have had in grasping this, i trust that this truth, arising from the 
constitution, is now accepted. in the first session this morning we have the 
benefit of listening to two chief Justices on this theme.

constitutionalized administrative justice is, i hesitatingly hazard to say, 
an area where the dangers of serious clashes between arms of the state are less 
serious, at least insofar as the state administration is concerned. The peren-
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nial problem, particularly acute in a developing society such as ours, is for the 
courts to ensure — in addition to procedural justice — an adequate quantum 
of substantive administrative justice for the citizen, without themselves exer-
cising the function of the particular administrative or executive official in 
question, and precipitating logistical nightmares. it also seems to me that in 
this field, there is a greater opportunity for constructive dialogue between judi-
ciary and administration. But, applying wittgenstein’s injunction — ‘whereof 
one cannot speak, thereof one must remain silent’. more than wittgenstein, 
however, i fear Prof hoexter’s transfixing eye and robust cello-timbred admoni-
tions, and the gentler corrections of Professors corder and klaaren.

real difficulty arises, and creative delicacy is essential, in the field of consti-
tutional remedies; particularly (but not exclusively) those that have financial 
consequences (actual or potential) for the other arms of state, and whether 
those consequences are in the sphere of socio-economic rights or in any other 
area. But there is a vast difference between delicate appreciation and diffi-
dence, on the part of the courts. The constitution requires appropriate rem-
edies, and it is undisputed that an appropriate remedy must be an effective one 
for the aggrieved litigant, if necessary a remedy that has been newly and inno-
vatively fashioned by the court. in this context i would venture one thought. 
do our courts, in their mandatory orders, make adequate provision — in these 
orders — for proper supervision by the court itself of proper compliance with such 
orders. The obligation to ensure effective relief arises under the constitution, 
and courts should not be diffident to ensure — by means of their own supervi-
sion of the order — actual and substantive relief, as opposed to paper relief. 
it should not be the function of successful litigants, to monitor compliance 
with the order, nor should they be saddled with either the cost or the burden 
of having to approach the court in order to compel compliance. mr geoff 
Budlender is exceptionally well-placed to inform us in this regard.

i remember very well, on an occasion in troubled times — sometime 
between 1988 and 1992 and in the period when i had exchanged the bench for 
an academic chair — listening in one of these halls to the powerful and frank 
contribution by our distinguished australian visitor, sir michael kirby. we look 
forward eagerly to his presentation, at a time when his great country is facing 
the impact and problems of new population migrations, the discontents of the 
seriously marginalized and the threat of international terror.

whatever delicacy or sensitivity may be called for in the case of any clash 
(potential or otherwise) between the courts and the other arms of government, 
the discharge by the courts of their judicial duties is not derived from any lar-
gesse from the other branches, but demanded by the constitution itself. in this 
regard, eternal vigilance is required.
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we look forward to much illumination from our distinguished speakers 
and from the ensuing discussions at this conference, so fittingly organized in 
honour of our first constitutional court chief Justice, arthur chaskalson.
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Chapter 3

Opening remarks*

H e  m r  L o d e W i J k  B r i ë t †

good evening: former chief Justice arthur chaskalson, chief Justice Pius 
langa, honourable chief justices, justices, delegates and guests.

To start on a lighter note: There was once a pompous judge who glared 
sternly over his spectacles at the tattered prisoner who had been dragged before 
the bar of justice on a charge of vagrancy.

‘have you ever earned a dollar in your life?’ he asked in fine scorn.
‘yes, your honour,’ was the response, ‘i voted for you at the last election.’

now, we all know that this could not happen in south africa, or the netherlands 
for that matter, where justices and judges are appointed rather than elected.

it gives me great pleasure to say a few words at the opening of this sympo-
sium tonight. This symposium, in addition to being a fitting acknowledgment 
of an eminent judge and colleague to many of you, is well timed, as south africa 
embarks on its second decade of democracy.

The provisions of the south african constitution and the formidable corpus 
of institutions charged with its enforcement, its protection and its realization 
have served as an inspiration to many countries in transformation. from the 
constitutional court to the state institutions created under chapter 9, the 
south african system is coveted by many newly emerging democracies and 
feared by those who benefited from previously abusive and corrupt regimes in 
these countries.

Through the european Programme for reconstruction and development 
in south africa, the eu has been able, in a modest way, to contribute to tack-
ling the challenges faced in consolidating democracy that sees well over £100 
million in grants flow into the country annually [and another £100 million 
from the eu member states, and another £100 million but in the form of loans 
from the european investment Bank (eiB)]. more specifically, in relation to 
supporting constitutional democracy, the eu co-funded foundation for human 
rights (fhr) has done superb work in making the rights guaranteed under the 
constitution accessible to many of the country’s most impoverished and mar-
ginalized communities.

* These remarks contain, in part, personal views.
† ambassador of the european commission delegation to south africa.
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during a recent visit by the european commission President mr. Barroso, 
i had the privilege of seeing a paralegal advice office, funded by the fhr in 
orange farm, helping extremely vulnerable people to access justice and rights 
guaranteed by the constitution. fittingly, on the same day President Barroso 
also met with the new chief Justice Pius langa who impressed upon us both 
the importance of the rule of law and of high quality decisions, particularly in 
the context of socio-economic rights.

i have also had the privilege to come into close contact with the human 
rights commission, the Public Protector’s office and the commission on 
gender equality, facilitated, i am sure, by the eu’s £10 million support pro-
gramme to these chapter 9 institutions; and i recently had the privilege to visit 
the independent electoral commission and its formidable chairwoman.

growing access to rights guaranteed in the constitution brings with it in 
turn great challenges for delivery. Judgements, despite being in line with both 
the Judiciary’s mandate and jurisprudence, that run contrary to majority will 
(e g s v makwanyane 1995 (3) sa 391 (cc) (death penalty)) or that highlight 
the state’s, albeit temporary, inability to meet the needs of communities (e g 
government of the republic of south africa v grootboom 2001 (1) sa 46 
(cc) (evictions)) are likely to increase pressure on the Judiciary and thus on 
constitutional democracy during the consolidation stage.

Popular mobilization and action around issues such as hiv/aids, access to 
land, high unemployment, and around crime, [and other issues,] ensure that 
the judiciary’s counter-majoritarian dilemma remains in full public view.

Tomorrow you will address the issue of judicial review in the light of global 
terrorism. i can tell you that we in the eu take this issue most seriously. Balancing 
the tension between the protection, or should i say the loss, of fundamental 
individual freedoms with increased collective security is a difficult task at best 
— one that european legislators and Judiciaries are currently also grappling 
with. chief Justice chaskalson, in his farewell speech, alluded to the fact that 
there is a delicate balance between the judiciary and the other branches of gov-
ernment. [The fact that parts of the current eu Treaties are not subject to judi-
cial review serves to illustrate that we in europe still have a long way to go.]

on Terrorism and Torture, allow me to stress my deeply held view that we 
[we in europe, we in africa, and we in the americas] should not give in to the 
temptation to go down this slippery road. senator John mccain argued this 
point convincingly last week in his letter to newsweek: not only does torture 
not give one better intelligence, it also erodes the moral authority we are striving 
to uphold inside and outside of our borders.

The european union is at present embroiled in its own constitutional devel-
opment. The consultative and participative constitutional process undertaken 
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by south africa has been emulated in europe, in our case complicated by the 
fact that we are trying to get the agreement of the now twenty-five member 
states, all with different concerns, agendas and priorities. The recent ‘no’ votes 
in france and the netherlands imply that our constitutional development is 
currently on hold when we once again pursue the development of the european 
constitution i sincerely hope that it may serve members of the union as well as 
the south african constitution serves and protects those in this country.

in closing, let me illustrate the old dictum that size matters: This is the 
Treaty establishing a constitution for europe — and this is the constitution of 
the republic of south africa! The draft eu constitution is stuck in the water, at 
least for now, and the sa constitution is flourishing. The conclusion is simple: 
small is beautiful!

allow me to end off by thanking the school of law (university of the 
witwatersrand), the south african Journal on human rights and the conference, 
workshop and cultural initiative fund for their involvement. may this sympo-
sium provide you with a forum for fruitful deliberation.
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Chapter 4

The Separation of Powers
a comParaTive view

c H i e f  J u s t i c e  m A r g A r e t  H  m A r s H A L L *

‘The function of the judge,’ wrote Professor owen fiss, is ‘to give a proper 
meaning to our public values.’1 since 1994, chief Justice arthur chaskalson 
has given voice to the public values of the new south africa, embodied in your 
constitution. and what a voice his has been: precise, learned, thoughtful, com-
passionate, and highly persuasive. i am honored to participate in a symposium 
celebrating his extraordinary achievements, and to share this forum with his 
distinguished successor, chief Justice Pius langa.

and as always, i am delighted to return to my native south africa and to 
wits.

knowing full well the costs of south africa’s struggle for a just society, i 
address you with humility, born of great respect for the profound commitment 
to constitutional democracy now evident at every level of government, in your 
press, and among the south african people. i shall not presume to prescribe 
how the doctrine of separation of powers ought to function. rather, i offer my 
views on how the separation of powers doctrine does function in the country 
where i received my legal training, was admitted to the bar, and became a judge: 
the united states of america.2

Today there is widespread agreement on the most effective way to secure 
an open, democratic state: enactment of a written charter of government that 
apportions public power, guarantees fundamental human rights, and entrusts 
protection of those rights to an independent judiciary. every democratic gov-
ernment established since the end of the second world war has adopted these 
fundamental principles of constitutional democracy. yet for the greatest part of 
human history, these principles were unimaginable. The establishment of a gov-
ernment of separated powers, the working-out of its institutional and practical 
implications, was initially largely a product of the american colonial experi-
ence, and owes a large debt to the massachusetts constitution of 1780, the con-
stitution i interpret every day. our constitution was the structural model for 

1 
* chief Justice, supreme Judicial court, commonwealth of massachusetts.

om fiss ‘The supreme court, 1978 Term — foreword: The forms of Justice’ (1979) 93 Harv LR 1, 
30 (emphasis in original).
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the united states constitution of 1787. These historical events, to which i shall 
turn briefly, demonstrate vividly the remarkable power of a written constitution 
of separated powers and enumerated rights to reframe the expectations people 
have about government.

The massachusetts constitution was drafted by John adams, a massachusetts 
native and the leading political theorist of his day. it begins with a ringing 
declaration of rights: ‘all people [“men”, in adams’s day] are born free and 
equal, and have certain natural, essential, and unalienable rights.’2 of that 
much adams was convinced. The challenge lay in how to secure those fun-
damental rights. adams, deeply read in the history of governments, and inti-
mately familiar with abuses of governmental power, knew that, so long as the 
state’s authority rested in an all-powerful executive or an all-powerful parlia-
ment, no human right was truly unalienable.

The answer? adams invented a structure of government. To the notion of 
bifurcated government that he inherited from great Britain — a supreme execu-
tive (monarch) and a bicameral parliament — he grafted a third arm of the state: 
an independent judicial branch, comprised, in the words of the massachusetts 
constitution, of judges ‘as free, impartial and independent as the lot of humanity 
will admit.’3 These independent judges were to serve ‘as long as they behaved 
themselves well.’ They were to be subject to removal only by formal impeach-
ment or upon address of both parliamentary branches. They would be ‘allowed 
honorable salaries ascertained and established by standing laws.’

for the first time, a Judicial Branch independent in the modern constitu-
tional sense would be established. it was a radically new form of government. 
how soon was this radical experiment put to the test?

when the massachusetts constitution was adopted in 1780, slavery was 
ubiquitous throughout the american colonies. But slaves in massachusetts 
had not been deaf to the robust discussions of liberty that preceded the adop-
tion of our constitution. Three years after the massachusetts constitution was 
adopted, the supreme Judicial court considered the first case concerning the 
new constitution. Quock walker, a black slave, sued nathaniel Jennison, a 
white man, who had brutally assaulted him. Jennison claimed that walker was 
his ‘property,’ and it was lawful to assault him. Before the supreme Judicial 
court, the case boiled down to this: could Jennison rightfully claim walker as 
his ‘property?’

we do not have a decision of the court, because none was published. 
But we do have chief Justice william cushing’s notes. i want to read from 
them to give you some of the texture of this extraordinary moment in history. 

2 The constitution of the commonwealth of massachusetts, declaration of rights, Part the first, 
art 1, as amended in 1976 by art 106 of the amendments of the massachusetts constitution.

3 The constitution of the commonwealth of massachusetts, declaration of rights: art 29.
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‘[w]hatever sentiments have formerly prevailed,’ chief Justice cushing wrote, 
‘a different idea has taken place with the people of america, more favorable 
to the natural rights of mankind, and to that natural innate desire of liberty, 
with which heaven … has inspired all the human race. and upon this ground 
our constitution of government, by which the people of this commonwealth 
have solemnly bound themselves, sets out with declaring that all men are born 
free and equal — and that every subject is entitled to liberty to have it guarded 
by the laws, as well as life and property, and in short is totally repugnant to the 
idea of being born slaves. This being the case … the idea of slavery is incon-
sistent with our conduct and constitution; and there can be no such thing as 
perpetual servitude of a rational creature … ’4 Quock walker’s case was the first 
case in the united states, the first anywhere to my knowledge, to abolish slavery 
by judicial decision.5

The Quock walker decision was a triumph for the principle of equality. it 
was also a triumph for the principle of judicial independence. in making their 
groundbreaking decision, the Justices of the supreme Judicial court looked 
for no other guidance than they found in the words of the massachusetts 
constitution. The decision fundamentally reordered society, but the decision 
appears to have provoked no outcry. it was accepted, and obeyed.

Pivotal decisions of independent judges, of course, are not always so well 
received. massachusetts in the time of Quock walker was an abolitionist strong-
hold. would the court’s decision have been accepted in virginia, where slave 
labor was integral to the economy, widely accepted by Thomas Jefferson, george 
washington, and others?

4 Proceedings of Massachusetts Historical Society vol 1873–1875 294 (1875). ‘chief Justice gray sub-
mitted for the inspection of the members of the massachusetts historical society chief Justice 
cushing’s original note-book of the trials before the supreme Judicial court of massachusetts at the 
terms held in the county of worcester in 1783 (which had been intrusted to him for the purpose by 
mr. william cushing Paine, the namesake and great grand-nephew of chief Justice cushing), and 
read therefrom the minutes of the trial at the april Term 1783 of the case of Commonwealth v Nathaniel 
Jennison, in which it was established that slavery was wholly abolished in this commonwealth by 
the declaration of rights prefixed to the constitution of 1780.’ op cit 292–293.

5 cf Lord Mansfield’s Case (The Somerset Ruling) Trinity Term, June 22, 1772: ‘The state of slavery 
is of such a nature, that it is incapable of being introduced on any reasons, moral or political, but 
only by positive law, which preserves its force long after the reasons, occasion, and time itself 
from whence it was created, is erased from memory. it is so odious, that nothing can be suffered to 
support it, but positive law.’ see also The national archives, abolition of the slave Trade.
http://www.nationalarchives.gov.uk/pathways/blackhistory/rights/slave_free.htm‘lord mansfield’s 
judgment had a profound effect on slaves. many of them misunderstood the ruling to mean that 
slaves were emancipated in Britain. This was not the case. The decision was that no slave could be 
forcibly removed from Britain and sold into slavery.
‘despite lord mansfield’s ruling, slave owners continued recapturing their runaway slaves and ship-
ping them back to the colonies. numerous newspaper advertisements of the time show that Black 
slaves were still being bought and sold in england. a few years later, in 1785, mansfield himself 
ruled that ‘black slaves in Britain were not entitled to be paid for their labour’ (free Black people 
were, however, paid).’
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The range of reactions that may greet a constitutional holding in united 
states courts — from civil disobedience to quiet acceptance — exemplifies 
the structural tension of american political life. The same constitution that 
encourages participatory self-government, with its attendant negotiations and 
compromises, also takes some solutions entirely off the table, most particularly 
those freedoms enumerated in our Bills of rights. The branch of government 
entrusted with the task of saying no to the majority’s will, ‘no’ to the will of 
their elected representatives, is the courts. The judiciary acts as a fulcrum that 
balances the needs of the current majority against the constitutional limits on 
public action.

Judges have enormous power, within their courtrooms, to ‘say what the 
law is.’6 That authority has been asserted in ways that have from time to time 
dramatically shifted political and social paradigms, and has excited heated 
responses. several very recent decisions of the united states supreme court 
angered many in congress, our national parliament. one such 2005 decision 
invalidated 1987 sentencing legislation7 that required tough mandatory sen-
tences for federal crimes. The court concluded that the statute was beyond 
congress’s sphere of power.8 The court’s decision called into question thou-
sands of criminal sentences. no united states attorney has refused to obey the 
court’s command.

another example: in United States v Nixon,9 the court ordered a sitting 
President, over his objections on ground of executive privilege, to turn over 
to a prosecutor tape recordings of the President’s most intimate conversations 
with his aides and advisors. other of the court’s constitutional holdings have 
raised the ire of whole communities. one thinks immediately of Brown v Board 
of Education,10 prohibiting racial segregation in public schools.

notwithstanding the impact of such ‘big’ constitutional cases, a leading 
american political theorist, Professor John ferejohn, has observed that ‘the 
remarkable fact is how reluctant the federal judiciary has historically been to 
take an expansive view of its jurisdiction or its authority.’11 in the united states, 
it is a widely held view across the political spectrum that the role of indepen-
dent judges in our constitutional democracy should be circumspect, limited.

how is it that in the united states, under a constitution that keeps indi-
vidual judges so well insulated from retaliation and corruption by political influ-

6 Marbury v Madison 1 cranch 137, 177 (1803) ( ‘[i]t is emphatically the province and duty of the 
judicial department to say what the law is’).

7 The sentencing reform act of 1984 (Title ii of the comprehensive crime control act of 1984).
8 United States v Booker 543 us 220 (2005).
9 418 us 683 (1974).
10 Brown v Board of Education of Topeka 347 us 483 (1954).
11 Ja ferejohn & ld kramer ‘independent Judges, dependent Judiciary: institutionalizing Judicial 

restraint’ (2002) 77 New York Univ LR 962, 1037.
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ences, the judiciary is generally held to be the weakest, the ‘least dangerous,’12 
branch of government?

Professor ferejohn offers these insights. Judges in a constitutional democ-
racy, he notes, will always face a complex, intertwined allegiance between faith-
fulness to the rule of law — judicial independence — and responsiveness to the 
people’s needs — judicial accountability. Both are means to the same end: a 
well-functioning judiciary.13 in the united states, the tension between judicial 
accountability and judicial independence is kept in equipoise, at least most of 
the time, by a design of government that allows individual judges an excep-
tional amount of independence while making the judiciary as an institution 
largely dependent on, and vulnerable to, the actions and reactions of political 
actors.

This institutional dependence can hardly be exaggerated. i can offer here 
only a brief summary, beginning with the legislative branch. The legislature’s 
‘power of the purse’ operates as an effective, although indirect, mechanism to 
ensure that individual judges do not stray too far into territory that offends the 
people’s will. congress (and the fifty state legislatures) cannot reduce the salary 
of judges. But they can and do use their exclusive power to appropriate funds 
to exercise control over the Judicial Branch. it is constitutionally permissible for 
congress to decline to fund courts at a requested level, and to decline to enact 
timely cost of living increases for judges, thereby effectively reducing judicial 
salaries. whether practical considerations or animus motivates such decisions 
is, constitutionally speaking, irrelevant. The united states constitution also 
gives congress complete discretion to create and abolish inferior courts, as well 
as to redefine the jurisdiction of these courts. as i speak, the united states 
congress is debating whether to restructure the major appellate district in the 
western part of the country, the ninth circuit, against the wishes of the vast 
majority of the appellate judges in that circuit. what is the motivation? some 
legislators have said that the ninth circuit needs to be broken apart because it 
is too liberal.14

The united states constitution, and each of the fifty state constitutions, 
also give to the other elected branch, the executive (a President or governor), 

12 a hamilton ‘The federalist no. 78’ in r scigialno (ed) The Federalist: A Commentary on the 
Constitution of the United States 496 (2001): ‘whoever considers the different departments of power 
must perceive that, in a government in which they are separated from each other, the judiciary, 
from the nature of its functions, will always be the least dangerous to the political rights of the 
constitution; because it will be least in a capacity to annoy or injure them.’ see generally am Bickel 
The Least Dangerous Branch: The Supreme Court at the Bar of Politics (1962).

13 ferejohn & kramer (note 11 above) 963–964. see also J ferejohn ‘independent Judges, dependent 
Judiciary’ (1998–1999) 72 Southern California LR 353; J ferejohn ‘The Politics of imperfection: The 
amendment of constitutions’ (1997) 22 Law & Social Inquiry 501.

14 see for example J scheck ‘latest Plan to split 9th circuit aims to sidestep debate’ The Recorder, 
8 november 2005, http://www.law.com/jsp/article.jsp?id=1130953710177
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significant power over the courts, and with this power the opportunity to influ-
ence profoundly the courts’ direction. The debates surrounding the confirma-
tion of chief Justice John roberts and associate Justice samuel alito to the 
united states supreme court, cast in high relief the importance of the President’s 
power to appoint judges as a means to shape constitutional jurisprudence.

as this very incomplete list demonstrates, our constitutions provide signifi-
cant checks and balances over the courts, the nonmajoritarian arm of govern-
ment. The constitution also weaves a complex web of checks and balances 
around executive and legislative (parliamentary) uses of power. in this sense, 
the american constitution is different from that of south africa. The phrase 
‘separation of powers’ appears nowhere in the text of our national constitution, 
although it is a central component of the massachusetts constitution. neither 
constitution has any provision specifically mandating that one branch of gov-
ernment respect and support the other branches, as does yours.15

The intricate design of checks and balances reflects a cautious approach to 
official authority that is a hallmark of the american view of government. John 
adams and his compatriots distrusted, deeply distrusted, government power; 
they did not see government as a ‘best friend.’ They saw it as a ravenous beast 
to be shackled. as a result of that fundamental distrust of government, in the 
united states separation of powers means in the words of one writer ‘separate 
institutions sharing power, [where] those separate institutions have their own 
independence, their own rationale, and their own ability to check and balance 
the other institutions.’16

no matter how ingenious its design, though, any nation’s constitution is 
only as workable as its leaders wish it to be. Just as remarkable as the formal 
design of the constitution are the rules, regulations, and customs each of the 
branches of government has devised to regulate itself conformably with the 
overall scheme of government.

i turn to the judiciary. To be sure, appellate review and the formal mecha-
nisms for judicial discipline are self-regulating mechanisms for judges in the 
united states. Just as effective is the panoply of rules, regulations, and legal 
norms and customs that judges in the united states have developed over the 
past two hundred-odd years to avoid clashing too often or too harshly with the 

15 see for example constitution of the republic of south africa act 108 of 1996 (1996 constitution) 
s 41(1) (‘all spheres of government and all organs of the state within each sphere must … e respect 
the constitutional status, institutions, powers and functions of government in the other spheres; 
… h co-operate with one another in mutual trust and good faith … ’) and s 165(3) (‘no person 
or organ of the state may interfere with the functioning of the courts’) and s 165(4) (‘organs of 
the state, through legislative and other measures, must assist and protect the courts to ensure the 
independence, impartiality, dignity, accessibility and effectiveness of the courts’).

16 T sargentich ‘The courts, The legislature and The executive: separate and equal?’ (march-april 
2004) 87 Judicature 209, 211.
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coordinate branches. The list is long, but here are some examples: american 
courts have established elaborate restrictive doctrines concerning standing to 
sue even on constitutional claims. The controversy must be immediate, not 
theoretical, asserting some specific, individual harm, not some generalized 
unfortunate situation. our rules of justiciability may permit broad categories 
of government action to go unexamined by the courts. american courts have 
developed robust doctrines of sovereign immunity, as well as policies of high 
deference to the statutory interpretations, administrative regulations, and 
adjudications of administrative agencies. established rules of statutory inter-
pretation developed over the decades counsel judges to avoid ruling on the 
constitutionality of acts of the coordinate branches unless absolutely necessary, 
and then only to the extent necessary. rules of construction also require united 
states courts to choose the constitutional over the unconstitutional construc-
tion of a statute whenever possible.

These self-limiting doctrines respond to the unique historical context of 
american constitutional democracy. The united states constitution, adopted 
in 1787, has been amended only twenty-seven times. The constitution that 
limits governmental authority today is largely the product of an eighteenth 
century, revolutionary war mentality, tempered most importantly by the post 
civil war amendments of the latter half of the nineteenth century. as origi-
nally written, it condoned slavery and presumed the total disenfranchisement 
of all women. it was written, in part, to prevent some dangers that never came 
to pass, such as the regional consolidation of powers. it failed utterly to antici-
pate and account for other dangers that arose soon after its adoption, such as 
the rise of national political parties and elections based on the cult of person-
ality. The united states constitution is not overly burdened by detail. even the 
solemn guarantees of the Bill of rights — ‘freedom of speech,’ protection from 
‘cruel and unusual punishments’ — are maddeningly vague.

even where american constitutions are more detailed, judges are often 
required to play an interpretive role. one example: the massachusetts 
constitution, like many state constitutions in the american scheme of govern-
ment, contains positive rights provisions that may direct the government to 
take certain actions. your constitution has positive rights, the right ‘to a basic 
education … ’ for example.17 The massachusetts constitution of 1780 also has a 
detailed provision concerning education, but ours is — how shall i put it — less 
clear. ‘[i]t shall be the duty of legislatures … in all future periods of this com-
monwealth, to cherish the interests of literature and the sciences … especially 

17 see for example s 29(1) (‘everyone has the right a to a basic education, including adult edu-
cation; and b to further education, which the state, through reasonable measures, must make 
progressively available and accessible’).
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the university at cambridge … ’18 The reference to the ‘university at cambridge’ 
is of course to harvard university. i was the vice President and general counsel 
at harvard. if memory serves, harvard’s endowment is more than $21 billion. 
what does the constitutional command to ‘cherish’ harvard mean? would it 
permit the university to succeed on a claim that it was constitutionally entitled 
to public funds? i raise these hypothetical questions to make a point about 
constitutional context. section 29 of your Bill of rights concerning the right to 
education is clear, direct, contemporary, and comprehensive. The command of 
the massachusetts constitution to ‘cherish’ the interests of ‘literature and the 
sciences,’ is not.

The historical context in which our federal and state constitutions were 
drafted often places american judges in an uncomfortable position when asked 
to give twenty-first century effect to principles of public power and human 
freedom grounded in the experiences of the eighteenth and nineteenth cen-
turies. does freedom of ‘speech’ mean freedom to contribute any amount of 
money to any political candidate? does the right to life, liberty, and happiness 
mean the right of a brain-dead individual to remain on life support for decades? 
aren’t these matters best resolved through the democratic process of debate, 
deliberation, negotiation, and compromise? Judges, who cannot convene study 
committees or broker compromises, understandably choose to tread lightly 
when presented with such disputes.

But sometimes this is not possible. when a matter is properly brought to 
court, the judiciary is placed in a position of high vulnerability that inevitably 
will impact the public’s perception of the court’s integrity. for where american 
courts are asked to construe their constitutions in light of contemporary circum-
stances, a certain degree of exposition is necessary to fill the interstices between 
past and present and between the sometimes spare words of our constitutions 
and the often rich and novel factual context of a particular case. This is par-
ticularly true because the american constitution, unlike your own, contains 
no limitations clause.19 american constitutional adjudication is therefore more 
open to controversy about how the boundaries of constitutional interpreta-
tion should be set. should individual liberty guarantees of the Bill of rights be 
construed to give effect to the intentions of its eighteenth-century drafters, as 
supreme court Justice antonin scalia proposes?20 or should the Justices con-
sider the likely consequences for contemporary democracy that their consti-

18 constitution of the commonwealth of massachusetts, Part the second, ch 5, s 2.
19 see s 36.
20 see for example a scalia ‘originalism: The lesser evil’ (1989) 57 Univ of Cincinnati LR 849, 864 

(‘originalism … establishes a historical criterion that is quite conceptually separate from the prefer-
ences of the judge himself’).
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tutional interpretation will impose, as Justice stephen Breyer advocates?21 in 
the american system, under a constitution with few reference points as to its 
proper exegesis, the point of equilibrium between judicial independence and 
judicial accountability, between judicial construction and judicial lawmaking, 
is often difficult to discern. for that reason too, as a general rule, courts elect to 
proceed slowly. The cases in which this is not possible are the cases that cause 
judges to hold our breath: will our decision be perceived in ways that will 
strengthen or weaken the ability of courts to function well?

consider two examples of such incendiary cases, one from the national 
high court and one from the massachusetts high court, my court. The national 
case is United States v Nixon, to which i alluded earlier. as i mentioned, the 
tapes the prosecutor sought were made by the President in circumstances where 
he could have no idea that the tapes might ever be made public, much less 
disclosed while he was still in office. The united states supreme court unani-
mously ordered the tapes produced, on the grounds that the President’s gen-
eralized claim of executive privilege must yield to the specific requirements of 
the criminal law for due process and full disclosure of relevant evidence. it was 
a blunt ruling against a President who took expansive views of his executive 
powers and did not brook dissent lightly. yet less than two weeks after the deci-
sion issued President nixon produced the tapes, an act that disclosed his own 
part in an obstruction of justice and led to his resignation shortly thereafter.

a second example concerns a recent decision by my court. at issue was a 
law, the ‘clean elections law,’ that mandated appropriation of substantial public 
funds to certain electoral candidates who agreed to abide by limits on cam-
paign contributions and spending.22 after its enactment, the law languished 
unfunded. several candidates sued the commonwealth to obtain the public 
funding. my court held that, because of the way in which the clean elections 
law had been enacted (with overwhelming public support), the legislature was 
required either to provide the funds or to repeal the law.23 The appropriation 
and allocation of public funds is a quintessentially legislative matter. few things 
touch on the legislative branch more directly than the issues of how it must 
allocate public money and how its members may be elected. some prominent 
elected officials denounced the ruling, criticized the Justices in the majority, 
including myself, and called for the end of lifetime tenure for judges.24 The 

21 see for example s Breyer Active Liberty: Interpreting Our Democratic Constitution 131 (2005) (‘an 
examination of consequences [of a constitutional ruling] can help us determine whether our inter-
pretations promote specific democratic purposes and general constitutional objectives’).

22 see mass. gen. laws c. 55a, ss 1 et seq.
23 Bates v Director of the Office of Campaign & Political Finance 436 mass 144 (2002).
24 see for example r klein, ‘[massachusetts speaker of the house Thomas] finneran suggests 

election of Judges’ Boston Globe 8 february 2002 a1 (brackets added); s marantz ‘finneran considers 
reining in Judiciary over clean elections’ Boston Herald 8 february 2002 014.
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public response to their proposal was immediate, loud, and critical.25 nothing 
came of the suggestion.

i would suggest that, at least in part, the reason these cases provoked no 
separation of powers crisis is that politicians faced with obeying the court 
orders found no great appetite among the general public to retaliate against the 
courts. Perhaps the people saw a greater evil in enfeebling the courts than in 
expecting elected officials to obey court orders. Perhaps they understood that 
the courts had taken extraordinary measures only in response to extraordinary 
events. in other words, the characteristic circumspection of american courts in 
cases implicating the separation of powers lent credibility to courts’ decisions 
when they concluded they must state a strong position contrary to the wish of 
another Branch. in the united states, judicial restraint, judicial conservatism if 
you will, has permitted the courts to function effectively because it has secured 
the trust of the people in the integrity of the courts. The great supreme court 
Justice robert h Jackson in a lecture at harvard university in the 1950s elo-
quently expressed the goal of judicial restraint. ‘Public opinion,’ he said:

‘seems always to sustain the power of the court, even against attack by popular 
executives and even though the public more than once has repudiated particular 
decisions … The people have seemed to feel that the supreme court, whatever 
its defects, is still the most detached, dispassionate, and trustworthy custodian 
that our system affords for the translation of abstract into concrete constitutional 
commands.’26

all public officials have a kind of ‘capital’ with the public, to spend or squander 
as they choose. in the united states, the capital of the judiciary is not political 
but ‘intellectual and reputational, limited to what it can acquire through effec-
tive job performance.’27 often, for american judges, this means knowing when 
and how to limit judicial involvement in a matter of public controversy. That 
calculation is never easy. no mathematical equation, no neat formula, unerr-
ingly guides the american judge to an inevitable conclusion when cases con-
cerning the separation of powers arise, particularly when issues of fundamental 
freedoms are implicated. reasonable minds can and do differ. loudly. The most 
our courts can do is seek the right balance between accountability and indepen-
dence in every case, knowing that we may not always get it right, but confident 

25 see for example ‘finneran in contempt’ Boston Globe 10 february 2002 c12 (editorial); w 
woodlief ‘king Tom Plays dirty on clean elections’ Boston Herald 10 february 2002 025 (editorial); 
‘finneran’s folly: The house speaker must stop waging war against the courts’ Phoenix 14–21 
february 2002 (editorial) (available at www.bostonphoenix.com/boston/news_features/editorial/
documents/02161882.htm)

26 rh Jackson The Supreme Court in the American System of Government 23 (1955).
27 ferejohn & kramer (note 11 above) 977.
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that if we get that balance woefully wrong, the people and their elected repre-
sentatives will let us know, and that we shall listen carefully.

finding the point of equilibrium between independence and account-
ability is perhaps the paramount task of the judicial branch in any constitu-
tional democracy. The south african constitution is newer than the american 
constitution. it is the product of negotiations between internal divisions rather 
than a statement of liberation from an external enemy. The vision of constitu-
tional rights is broader in the south african constitution, encompassing social 
and economic, as well as political rights. and in many ways your constitution 
is more detailed, more specific, about its aims and the processes required to 
achieve them. yet for all of these differences in context, breadth, and specificity, 
your constitutional court has already been called on many times to gauge the 
proper scope of judicial authority, just as courts have been and will continue to 
be in the united states.

as both the american and the south african constitutions seek to realize 
the liberating insight of our respective founding fathers — that the rights of 
the people are best secured by a written guarantee of fundamental freedoms, 
enforced by a judiciary composed of judges ‘as free, impartial and independent 
as the lot of humanity will admit’28 — there will be countless opportunities to 
address the fundamental tensions with which all democratic constitutions have 
wrestled. The tension between democratic rule and constitutional review. The 
tension between judicial independence and judicial accountability. in this area 
as well as many others, i trust we have much to learn from each other, as indi-
viduals at all levels of both judicial systems work to realize their people’s visions 
of human freedom.

28 The constitution of the commonwealth of massachusetts, declaration of rights: art 29.
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The Separation of Powers

c H i e f  J u s t i c e  P i u s  n  L A n g A *

i inTroducTion

The union of south africa, founded in 1910, was modeled on the westminster 
system of government. There were two houses of Parliament — the house of 
assembly (lower house) and the senate (upper house). The executive was 
responsible to and formed part of the legislature,1 while the judiciary occupied 
an independent position. i should mention here that the executive was respon-
sible for the appointment of judges. There was no provision for an independent 
body like the Judicial service commission as we have today.

until 1983, the structure of south african government closely resembled 
that of the united kingdom, from which it had inherited most of its govern-
mental institutions. like the united kingdom, the executive and the legislature 
were closely linked. The 1983 constitution, however, brought some changes, 
one of which was in respect of the position of the President who, as head of 
state, ceased to be a member of parliament. The interdependence between 
executive and the legislature however continued.

Before i go too far, i should give an example of the tensions that sometimes 
characterize the relationship between the different arms of government, in par-
ticular between the judiciary on the one hand and the executive and the legis-
lature on the other. They are nothing new and this happens in many countries 
with stable democracies. in 1951 the national Party government, keen to hasten 
its scheme to entrench grand apartheid and to disenfranchise the majority of 
citizens of this country, introduced a Bill in Parliament the purpose of which 
was to remove coloured voters from the common voter’s roll. They ignored 
the fact that the change they sought required an amendment of entrenched 
provisions in the constitution. The Bill they introduced was passed by a simple 
majority in the two houses of parliament, sitting separately.

The validity of the new act was challenged on the grounds that it had 
not been passed in conformity with the requirements for the amendment of 

1 
* chief Justice of the republic of south africa.

a change however occurred when, in terms of the ‘Tricameral constitution’ (constitution of 
the republic of south africa act 110 of 1983) the state President ceased to be a member of the 
legislature.
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entrenched provisions of the south africa act. The appellate division [in Harris 
and Others v. Minister of Interior and Another2] held that the act in question was 
invalid as it had not been passed in conformity with the special procedures.

what followed was the promulgation of a so-called high court of Parliament 
act [35 of 1952]. it was passed by a simple majority in both houses, sitting sepa-
rately. The act was designed to override the authority of the appellate court 
by establishing a body known as the ‘high court of Parliament;’ which would 
consist of every member of the house of assembly and of the senate. The act 
conferred on this body the power to review and set aside any past or future 
judgments of the appellate division in which that court had declared an act of 
Parliament to be invalid.

This hastily constituted high court of Parliament was convened and in due 
course declared the appellate division decision in the Harris case invalid and 
upheld the validity of the act that had been struck down by the court.

The appellate division however had the final laugh when the matter was 
brought to it. The offending act was promptly struck down.3

The court held firstly that the entrenched sections of the south africa act 
contained certain constitutional guarantees and that these guarantees would 
be worthless unless the courts enforced them,4 secondly that the ‘high court 
of Parliament’ was not a true court of law but ‘simply Parliament functioning 
under another name.’5

Two important landmarks were posted by this unwelcome excursion by 
the legislature into the judicial domain. first, that ‘laws’ which have not been 
passed according to the prescribed parliamentary procedures are not real laws 
and can be struck down, even where there is no meaningful judicial review. 
second, that there indeed was an important distinction between the constitu-
tional role of the legislature and that of the courts.

ii seParaTion of Powers in modern-day souTh africa

when the interim constitution came into force in 1994, it reversed decades of 
colonial and apartheid policies of racial fragmentation and marked the begin-
ning of a new legal order in south africa. whereas previously the combination 
of the executive and parliament had exercised a virtual monopoly of power, 
this was replaced with a system where the constitution became the supreme 
law of the land and any law or conduct inconsistent with it was invalid.

Parliamentary supremacy had given constitutional form to a south african 
state characterized by inequality, racial discrimination and division. it gave way 

2 1952 (2) sa 428 (ad).
3 Minister of Interior v Harris 1952 (4) sa 769 (a).
4 op cit 779e–g (centlivres cJ).
5 op cit per centlivres Ja at 784d.
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to the new constitutionalism which placed new values at centre stage. The 
core values became the achievement of equality, human dignity, the protec-
tion of human rights and freedoms, non-racism and non-sexism, a democratic 
system of governance and the rule of law. The separation of powers doctrine 
was employed to ensure that the new system of government contained within 
it the necessary ‘checks and balances’ to uphold the values which must now be 
part of our lives.

The constitution protects and promotes the system of separation of powers 
although it does not refer to it explicitly. in South African Association of Personal 
Injury Lawyers v Heath, the constitutional court held that there ‘can be no 
doubt that our constitution provides for such a separation [of powers] and 
that laws inconsistent with what the constitution requires in that regard, are 
invalid.’6

section 165 vests the judicial authority of the republic in the courts. corres-
ponding provisions vest the legislative and executive authority in Parliament 
and in the President as head of the national executive, respectively.

what is acknowledged is that the three branches of government perform 
separate functions. all three, separately, exercise governmental authority. The 
objective is to secure the freedom of every citizen by seeking to avoid an exces-
sive concentration of power, which can lead to abuse, in one person or body.

The legislative branch cannot be responsible for the execution of the laws 
it makes, nor may it decide on the disputes such laws may provoke. in this 
arrangement, the role of an independent and impartial judiciary becomes crit-
ical. without it, proper restraint on the unilateral exercise of governmental 
authority by the other two branches of government would be difficult indeed.

currently some interdependence among the branches of government can 
be seen from the following. in terms of section 89 of the constitution, the 
President is elected by Parliament and is sworn in by the chief Justice. he can 
be removed by parliament in cases of misconduct, inability or serious violation 
of the law. he in turn has a responsibility in relation to both the Judiciary and 
Parliament. he participates in the appointment of judicial officers, albeit with 
the interposition of the Judicial service commission, and it is his function to 
assent to bills from Parliament before they become law.

iii seParaTion of Powers Judicially considered By The 
consTiTuTional courT

The court has a primary role in safeguarding the rule of law and the supremacy 
of the constitution. it performs its functions by considering the cases brought 

6 South African Association of Personal Injury Lawyers v Heath 2001 (1) Bclr 77 (cc) at paras 
18–22.
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before it where parties allege that other branches have acted contrary to one 
or more of the provisions of the constitution. The attitude of the court to the 
doctrine of separation of powers can therefore be best gleaned from the court’s 
judgments, a brief discussion of which follows.

a First Certification Judgment

as in many parliamentary systems, the most conspicuous element in south 
africa is that members of the executive — the cabinet — are also members of 
parliament. This is one of the questions the court had to decide, whether the 
cabinet’s concurrent membership in Parliament was consistent with the doc-
trine of separation of powers. The court held that the system of the separation 
of powers is not a fixed or rigid constitutional doctrine. it is given expression 
in many different forms or made subject to checks and balances of many kinds. 
no system of separation of powers is perfect or absolute. further, the court 
held that the south african variant of the system in any event strengthened 
accountability of the executive arm of government to the legislative branch and 
therefore did not violate the doctrine.

b The Executive Council of the Western Cape Legislature v President of RSA

in Executive Council, Western Cape Legislature, and Others v President of the Republic 
of South Africa and Others7 the majority of the constitutional court held that the 
‘manner and form’ provisions of the constitution prevent Parliament from del-
egating to the executive the power to amend the provisions of the enabling act 
of Parliament; that sections 59, 60, and 61 of the constitution are not merely 
directory, they prescribe how laws are to be made and changed and are part of 
the scheme which guarantees the participation of both houses in the exercise 
of the legislative authority vested in Parliament under the constitution.8

c Bernstein v Bester9

one of the findings of the court in this case was that the right of access to 
courts was also important for the independence of the judiciary and therefore 
also as an aspect of the separation of powers principle. it was made clear that 
legislation that seeks to bring the judicial organs of state under the control 
of Parliament or the executive could be struck down under the separation of 
powers doctrine even if that legislation did not conflict with any of the express 
provisions of the constitution. ackermann J stated that the provision of the 
interim constitution which stated that:

7 Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa and 
Others, 1995 (4) sa 877 (cc).

8 op cit p 904–5, para 62.
9 1996 (2) sa 751 (cc).
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‘ “[t]he Judiciary shall be independent, impartial and subject only to this constitution 
and the law,” has a clear purpose. it is to emphasize and protect generally, but also 
specifically … the separation of powers, particularly the separation of the judiciary 
from the other arms of the state. The sections achieve this by ensuring that the 
courts and other fora which settle justiciable disputes are independent and impar-
tial. The provisions are fundamental to the upholding of the rule of law, the consti-
tutional state, the “regstaatidee”, for it prevents legislatures, at whatever level, from 
turning themselves by acts of legerdemain into “courts”.’10

d De Lange v Smuts

The court held that the judicial function of committing an uncooperative 
witness to prison could not be exercised by organs of other branches of govern-
ment, such as an insolvency investigator.

e South African Association of Personal Injury Lawyers v Heath

certain legislation required the President to appoint a judge to head a special 
investigations unit. The court, however, held that certain of the functions of the 
head of the unit were executive in nature and inconsistent with the functions of 
a judicial officer. The act was accordingly declared to be unconstitutional.

f S v Dodo

in that case, the applicants alleged that the legislator, by prescribing a minimum 
sentence in relevant legislation had encroached on the exclusive area of juris-
diction of the judicial arm of government. The court held that such legisla-
tive provisions were in fact not unconstitutional because Parliament also had a 
responsibility with regard to sentencing.

g In re: Constitutionality of the Mpumalanga Petitions Bill, 2000

The case dealt with the question whether the conferral on the speaker of a 
provincial legislature could confer on the speaker the power to make regula-
tions and to determine the date a law comes into being. This was held not to be 
unconstitutional. The court held that the powers in question did not violate 
the separation of powers.

h United Democratic Movement (the UDM) and others v President of the Republic of 
South Africa and Others (Floor-crossing legislation).

in this case, the constitutional court stressed that the merits or demerits of the 
disputed legislation are not the business of the court decided is not whether the 
disputed provisions are appropriate or inappropriate, but whether they are not 
inconsistent with the constitution. also, amendments to the constitution duly 

10 op cit para 105.
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passed in accordance with the requirements of the constitution become part 
of the constitution. There is little scope for challenging amendments passed in 
accordance with the prescribed procedures and majorities.

(i) Certification of the Constitution of the Western Cape

in Certification of the Constitution of Western Cape 1997,11 the constitutional 
court while considering whether the provincial constitution passed by the pro-
vincial legislature had complied with section 143 of the national constitution 
as was the requirement, stated that; the provinces remained creatures of the 
national constitution and could not, through their provincial constitution-
making power, alter their character or their relation ship with other levels of 
government;12 stated that the doctrine of separation of powers is sufficiently 
broad to permit not only interdependence between the executive and the 
legislature but also strict independence as in the democracies of the united 
states of america, france and the netherlands.13

j Other decisions

where the judicial and legislative functions seem to collide, our courts have 
been careful not to encroach on functions of other branches of government. 
academics have referred to the court developing mechanisms of self restraint.14 
in Soobramoney v Minister of Health, KwaZulu-Natal15 the constitutional court 
refrained from giving orders that the state should provide expensive dialysis 
treatment to keep a critically ill patient alive.

in Ferreira v Levin NO it was noted that ‘it is important that we bear in 
mind that there are functions that are properly the concern of the courts and 
others that are properly the concern of the legislature. at times these functions 
may overlap. But the terrains are in the main separate, and should be kept 
separate.’16

one of the oft-heard criticisms leveled at courts concerns the relief given in 
matters involving socio-economic rights. critics would contend that the court 
should make more use of structural interdicts or supervisory orders against the 
other branches of government. it does seem that where there is no evidence 
that the executive will not comply with an order of court, the courts are usually 
not enthusiastic about imposing such orders.

11 Speaker of the Western Cape Provincial Legislature, ex parte: In re Certification of the Constitution of 
the Western Cape, 1997 ; 1997 (4) sa 795 (cc), 1997 (9) Bclr 1167 (cc).

12 op cit para 8.
13 op cit para 62.
14 i currie & J de waal The Bill of Rights Handbook 5ed (2005) 22.
15  Soobramoney v Minister Of Health, KwaZulu-Natal 1998 (1) sa 765 (cc).
16 Ferreira v Levin No and Others; Vryenhoek and Others v Powell No and Others 1996 (1) sa 984 (cc), 

per chaskalson P at para183.
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iv seParaTion of Powers in comParaTive PersPecTive

Just to put everything in context, some comparisons with other countries may 
be useful.

a United Kingdom

The united kingdom (uk) does not have a written constitution which would 
state the source of the authority of government. The doctrine of separation of 
powers in Britain is said to be applicable in only a limited sense.17 There is a 
considerable degree of overlap as far as the persons constituting government 
organs are concerned; the members of the cabinet are members of Parliament, 
the law lords sit in the house of lords both as judges and as legislators, the 
lord chancellor is a cabinet minister, is the head of the Judiciary and serves as 
a member of the house of lords when it sits in its legislative capacity.

although a form of separation of powers is observed we find that the house 
of lords is at the same time part of the legislative branch and the highest judi-
cial body in the kingdom.18 in addition, the courts cannot invalidate laws of 
parliament.

Parliament has ultimate authority over all affairs of government, including 
the monarch and the courts. although this seems to be contrary to the concept 
of separation of powers, the fact is that there is a considerable amount of de 
facto independence among agents exercising various functions, and Parliament 
is constrained by various legal instruments, international treaties and constitu-
tional conventions.

b United States of America

The united states system of government is arguably the strictest when it comes 
to separation of powers between the different branches of government.19The 
congress, the federal legislature, is not linked in any way to the executive. 
The President heads the executive branch of government and has the power 
to veto bills approved by congress. united states courts are responsible for the 
administration of justice and are vested with authority to invalidate any law 
promulgated by congress if it conflicts with the united states constitution. 
nonetheless some interdependence exists to give effect to the system which 
is known for its ‘checks and balances’. as a result the President, for example, 
makes bench appointments, albeit with the consent of congress.20

17 gretchen carpenter, Introduction to South African Constitutional Law, 1987 Butterworths, at p 
158.

18 rautenbach im and malherbe efJ (2004) Constitutional Law 4th ed. durban: lexis nexis 
Butterworths at 79.

19 ibid.
20 op cit 80.
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v conclusion

regulation of government authority is very important in any country. The 
need for independence of various branches of government is, however, the 
key to ensuring that they function properly. fortunately, the rule of law and 
supremacy of the constitution are usually entrusted to courts, which safeguard 
the equilibrium of the power play within the government itself. There is no 
doubt that the proper balancing of government power and the transparency 
this entails enhances the accountability of government and its three branches 
and accordingly contributes to the stability of government thus yielding direct 
economic benefits for the country.
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Judicial Review in a Time of Terrorism
Business as usual

J u s t i c e  m i c H A e L  k i r B y *

i honour arthur chaskalson for his service as chief Justice of south africa and 
inaugural President of the constitutional south of south africa. i salute him, 
an alumnus of this famous university.

i first met him when he was practising at the Johannesburg Bar. i was 
taking part in a series of judicial conferences, organized by the commonwealth 
secretariat, on the domestic application of international human rights law. one 
of those conferences was convened, in happier times, in harare, zimbabwe 
under the leadership of chief Justice enoch dumbutshena. he too was a hero 
of human rights and a noble african defender of the rule of law. mr chaskalson 
sc gave the principal after dinner speech for the assembled commonwealth 
judges, most of them gathered from all parts of africa.

The address was electrifying, not for any verbal tricks or false passion. it 
was the calm, measured voice of the advocate, able to describe the sorry pass 
to which the law and the judiciary had come in south africa by that time. we 
knew that we were listening to an authentic voice of liberty, for we were aware 
that he had appeared in several important trials of members of the freedom 
movement in his country, including of nelson mandela. we also knew that he 
was one of the joint founders in 1978 of the legal resources centre that pro-
vided legal assistance, including to those who contested aspects of apartheid 
rule. we listened with growing concern. how would this end? when would it 
end?

i was there on that sunny day in Pretoria when nelson mandela was inau-
gurated as the first President of the new democratic south africa. The President 
had remembered how the international commission of Jurists (icJ) had sent 
observers to his trial and the trials of others in the freedom struggle. at that 
time i was the President of the icJ. The invitation came to me because nelson 
mandela had not forgotten who were his friends in those grim days.

i remember arthur chaskalson’s excitement about the opportunities that 
constitutional change presented. responsibilities quickly, and naturally, were 

* Justice of the high court of australia. This essay draws on earlier writings of the author on 
similar themes.
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cast upon him as the first President of the constitutional court in 1994. he 
shepherded that court, in an amazingly short space of time, to become one of 
the great courts of the english-speaking world. i have had the privilege of seeing 
him preside, directing argument in the same quiet, measured, lawyerly voice 
i heard at that dinner in harare. when he was elevated to be, as well, chief 
Justice of this country in 2001 the appointment was universally applauded. 
when this year he elected to resign after his herculean labours, he had earned 
a grateful nation’s thanks. he now is the President of the icJ. we come together 
to honour his work for the rule of law and fundamental rights.

as an australian, a fellow lawyer and a friend, i am grateful for the opportu-
nity to join in the words of praise. But such words are not enough for our hero 
has always been a person of substance. so i turn to issues of substance. in that 
regard, there could be few more topical issues than the one assigned to me: the 
role of judicial review in a time of terrorist offences and allegations. The theme 
for my paper could not be simpler. it is brief. it is the message that the courts 
must give even — perhaps especially — at such a time. here it is. Business as 
usual. exceptionalism is truly exceptional. The usual rules. That is the message 
that the courts must give. They must give it without equivocation.

Judicial review in ausTralia

The australian constitution, remarkably enough, is the fifth oldest written text 
still in service as a nation’s basic law.1 australia seems a young country. its modern 
culture, brought by settlers from virtually every part of the world, is young. yet, 
in the world’s terms, it is an old, long-standing parliamentary democracy, with 
independent courts and elected parliaments that preceded even the establish-
ment in 1901 of the federal commonwealth under the written constitution.2

That constitution was profoundly affected by the template of the united 
states constitution, particularly in the provisions for a separate Judicature. in 
the american document this was provided for in art iii. in the australian, the 
equivalent part is ch iii.

There was no explicit conferral in the australian constitution of the power 
of the courts to perform the functions of judicial review, to examine the validity 
and to declare authoritatively the meaning of legislation enacted by the federal 
Parliament or by state and Territory legislatures or made by the executive 
governments of those component parts of the federation. yet, because of the 
federal structure of the constitution, it was recognized from the beginning that 

1 after the constitutions of the united states of america, sweden, canada and switzerland.
2 The australian constitution, substantially created within australia, was a schedule to the 

Commonwealth of Australia Constitution Act 1900 (uk), 63 & 64 victoria, ch 12.
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a decision-maker was essential to resolve conflicts over the contested reposito-
ries of power.3

The courts and the people are bound by those federal laws that are ‘made … 
under the constitution’.4 But whether a law is made under, or pursuant to, the 
constitution can only ultimately be decided with binding authority by a body 
that is obliged to administer the law, namely a court.

Thus, from the start, the australian system of government accepted the rule 
that had been established in the early days of the united states constitution. it 
was a rule involving the primacy of judicial review that had gradually petered 
out in england and, so far as parliamentary law was concerned, was basically 
dead in Britain by the end of the seventeenth century.5 yet beyond the seas, sir 
edward coke’s theory of judicial review6 had taken root on the american main-
land. it was reinforced by the power asserted by the Privy council to disallow 
laws, made by the early legislatures of the american colonies and settlements. 
as early as 1647, the general court of massachusetts had ordered copies of 
coke’s Reports and his Commentary upon Littleton. By the end of that century, 
american judicial authorities had begun to invalidate legislation that violated 
‘fundamental law in nature’. even before the revolution of 1776, the idea that 
judges could strike down laws was, a tradition ‘deep-rooted in the country’.7

it was out of these deep roots that the early decision of the united states 
supreme court in Marbury v Madison8 arose. it was there that marshall cJ 
asserted that judicial review was a necessity in a case arising in a federal polity 
where validity of a law was questioned:

‘Those who apply the rule [i e the law] to particular cases, must of necessity expound 
and interpret that rule … [They must] say what the law is’.

distinguished scholars could find no explicit basis in the australian constitution 
for judicial review.9 yet from the start, there had to be an umpire. following the 
american precedent, the high court of australia asserted that role for itself. 

3 Baxter v Commissioners of Taxation (New South Wales) (1907) 4 clr 1087 at 1125; James v The 
Commonwealth (1936) 55 clr 1 at 43; R v Coldham; Ex parte Australian Social Welfare Union (1983) 
153 clr 297 at 313.

4 covering cl v. so the court could not be required to enforce an industrial award going beyond 
federal constitutional power: O’Toole v Charles David Pty Ltd (1990) 171 clr 232 at 272, 308.

5 a d Boyer, ‘understanding authority and will: sir edward coke and the elizabethan origins of 
Judicial review’ 39 Boston College Law Review 43 at 59 (1997).

6 Dr Bonham’s Case (1610) 8 co rep 1136 at 118a; 77 er 646 at 652; cf Durham Holdings Pty Ltd v 
State of New South Wales (2000) 205 clr 399 at 420 [44].

7 Boyer, n 5, 90. see also now Bruce ackerman, The Failure of the Founding Fathers — Jefferson, 
Marshall, and the Rise of Presidential Democracy (harvard, 2005), 12, 113, 192, 263.

8 (1803) 5 us 137.
9 e g Professors P h lane and a c castles. see P h lane, Lane’s Commentary on the Australian 

Constitution (2nd ed, 1997), 14; a c castles, ‘some uncertain foundations of Judicial review in 
australia’ (1988) 62 Australian Law Journal 380.
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ultimately, there has been no serious challenge to the assertion, resting as it 
does on the usual foundation for constitutional implications, namely a neces-
sity inherent in the text.

every now and again, in australia, judicial voices have been raised to explain 
and justify the asserted power of judicial review. Thus, in 1951, in the Communist 
Party Case,10 in a very fractious disagreement between the federal government 
and Parliament and the high court of australia, fullagar J observed:11

‘[T]here are those, even today, who disapprove of the doctrine of Marbury v Madison 
and who do not see why the courts, rather than the legislature itself, should have 
the function of finally deciding whether an act of the legislature in a federal system 
is or is not within power. But in our system the principle of Marbury v Madison is 
accepted as axiomatic’.

in that case, the australian federal Parliament had attempted conclusively to 
declare, by the preambular recitals of the act, that the australian communist 
Party was prejudicial to the defence of the commonwealth and that, therefore, 
the statute dealing with that Party was within the federal power to make laws 
with respect to defence. a majority of the high court of australia, in an act of 
great wisdom that contrasted with the contemporary decisions on similar leg-
islation in the united states12 and in south africa,13 invalidated the law. it was 
a decision later confirmed by the electors of australia when, on 22 september 
1951, they rejected the attempt to alter the constitution at referendum to over-
come the court’s decision.14

in australia, in approaching the issues of the current age, much atten-
tion is focussed on the approach adopted in 1951 when the government and 
Parliament sought to ban the communists. let there be no doubt that the com-
munists were then the equivalent of contemporary terrorists. There was much 
fear and not a little hysteria about them. certainly, communists in the soviet 
union and china had access to novel weapons of mass destruction. Their ide-
ology threatened the democracies. Their local actors were hated. yet dixon J, in 
explaining why the legislation was invalid, said:15

10 (1951) 83 clr 1. see m crommelin, ‘constitutional challenges Posed by national security: an 
australian story’ in P o’Brien and B vaughn, Amongst Friends, 2005, 121.

11 (1951) 83 clr 1 at 262; cf crommelin, op cit 127.
12 Dennis v United States 341 us 494 (1951). By six Justices to two, the Smith Act restricting the 

american communist Party and its members was upheld.
13 Suppression of Communism Act 1950 (saf). see m d kirby, ‘Terrorism and the democratic response 

2004’ (2005) 28 University of New South Wales Law Journal 221 at 222–223; cf ‘nobel author [J m 
coetzee] sees parallel in terror law’, Australian, 24 october 2005, 1.

14 The referendum failed to pass in accordance with the australian constitution, s 128. it failed to 
gain a majority of the electors voting nationally and in a majority of the states.

15 Australian Communist Party v The Commonwealth (1951) 81 clr 1 at 187.
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‘history and not only ancient history, shows that in countries where democratic 
institutions have been unconstitutionally superseded, it has been done not seldom 
by those holding the executive power. forms of government may need protection 
from dangers likely to arise from within the institutions to be protected. in point 
of constitutional theory the power to legislate for the protection of an existing 
form of government ought not to be based on a conception, if otherwise adequate, 
adequate only to assist those holding power to resist or suppress obstruction or 
opposition or attempts to displace them or the form of government they defend’.

in one particular respect, the australian constitution contains an express pro-
vision that reinforces the centrality of judicial review and the accountability, 
at least of all federal officials, to the law as declared by the courts. This is the 
inclusion, in s 75v of the constitution, of the express power, enjoyed by the 
high court of australia in the exercise of its original jurisdiction, to issue ‘a 
writ of mandamus or prohibition or an injunction … against an officer of the 
commonwealth’. This is a constitutional source of jurisdiction and power. 
Because of its source, it is not susceptible to legislative abolition nor to parlia-
mentary regulation that would impede its effectiveness.

This point was made in 2003 in an australian case concerned with an appli-
cation for refugee protection of a person said to have been put outside effec-
tive judicial review by a federal legislative provision,16 expressed as a ‘privative 
clause’. The provision was aimed at restricting the questioning of official deci-
sions in such cases in some circumstances. The high court of australia unani-
mously found that the constitutional review jurisdiction was not ousted by the 
legislative attempt:17

‘The reservation to this court by the constitution of the jurisdiction in all matters 
in which the named constitutional writs or an injunction are sought against an 
officer of the commonwealth is a means of assuring to all people affected that 
officers of the commonwealth obey the law and neither exceed nor neglect any 
jurisdiction which the law confers on them. The centrality, and protective purpose, 
of the jurisdiction of this court in that regard places significant barriers in the way 
of legislative attempts (by privative clauses or otherwise) to impair judicial review of 
administrative action. such jurisdiction exists to maintain the federal compact by 
ensuring that propounded laws are constitutionally valid and ministerial or other 
official action lawful and within jurisdiction. in any written constitution where 
there are disputes over such matters, there must be an authoritative decision-maker. 
under the constitution of the commonwealth the ultimate decision-maker in all 
matters where there is a contest, is this court. The court must be obedient to 
its constitutional function. in the end, pursuant to s 75 of the constitution, this 
limits the power of the Parliament or of the executive to avoid, or confine, judicial 
review’.

16 Migration Act 1958 (cth), s 474(1).
17 Plaintiff S 157/2002 v The Commonwealth (2002) 211 clr 476 at 513–514 [104].
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from what might, therefore, have seemed at first a flimsy textual foundation 
for judicial review under the australian constitution, from more than a century 
of decisional law it is clear that judicial review is actually a strong remedy in the 
australian constitutional setting. it could be stronger. it is sometimes ensnared 
in uncertain doctrines of so-called ‘jurisdictional error’, a category that has been 
abandoned in other countries.18 nevertheless, the provision of constitutional 
writs and the direct access to the highest court to challenge federal official 
conduct are distinctive and beneficial features of judicial review in australia. 
Thus, in australia, there could be no suggestion that judicial review was unavail-
able in respect of australian officials operating an off-shore prison camp, such 
as the one maintained by the united states of america at guantánamo Bay. in 
australia, so long as officers of the commonwealth were deployed, they would 
be answerable to the courts, ultimately the high court of australia, by virtue of 
provisions of the constitution that cannot be over-ridden by statute law.

what began in judicial review on somewhat shaky ground in australia can 
thus be seen today to rest on settled legal foundations. what is sometimes 
needed to give it effect is a foundation in substantive law and the judicial will 
to afford relief where excess or neglect of power are demonstrated on the part 
of officers of the commonwealth.

counTer-Terrorism legislaTion

since september 2001 most countries of the developed world have enacted 
new laws designed to afford police, security agencies and the military larger 
powers to deal with alleged terrorists and terrorist organizations. in this respect, 
australia has been no exception.

in the middle of 2002 new federal laws were enacted by the federal 
Parliament. The necessity for such laws and the utility of the laws enacted were 
questioned in submissions made to a senate committee.19 however, as passed, 
the legislation involved amendments to the act governing the australian 
security intelligence organization (asio); the federal criminal code; broader 
security legislation; telecommunications interception legislation; and new pro-
visions for the suppression of the financing of terrorism.

from the start, the greatest controversy in australia surrounded legislative 
provisions permitting federal agents to take suspects into custody for ques-

18 Minister for Immigration and Multicultural Affairs v Eshetu (1999) 197 clr 611; Enfield Corporation 
v Development Aid Commission (2000) 199 clr 135.

19 m gani and g urbas, ‘alert or alarmed? recent legislative reforms directed at Terrorist 
organizations and Persons supporting or assisting Terrorist acts’ (2004) 8 Newcastle Law Review 
23 at 25 n 5. note that state counterpart laws were enacted throughout australia such as the 
Terrorism (Police Powers) Act 2002 (nsw) and the Terrorism Legislation Amendment (Warrants) Act 
2005 (nsw).
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tioning for the purposes of intelligence gathering in relation to alleged ter-
rorism.20 as finally passed by the senate (which at the time the government 
did not control), the legislation restricted such detention to cases authorized by 
judicial warrant, with provision for questioning before a judicial officer and on 
videotape over a period of twenty-four hours and with detention during a one 
week period. subsequently, the legislation was further amended to extend the 
maximum time for questioning under a warrant from twenty-four to forty-eight 
hours. most controversially, it was provided that an offence was committed 
where a person disclosed information relating to the issuing of a warrant or 
the questioning of the subject of a warrant, potentially during a period of two 
years.21

The federal criminal code was amended to incorporate prohibitions on 
engaging in a terrorist act (maximum penalty life imprisonment); providing or 
receiving training in connection with terrorist acts (maximum penalty 25 years); 
possessing things connected with a terrorist act where the person knows of the 
connection (maximum penalty 15 years imprisonment); collecting or making 
documents knowing of the prohibited connection (penalty 15 years); and doing 
any act or preparation for or planning a terrorist act (life imprisonment).22

The mental element for the foregoing offences extended from relevant 
knowledge to recklessness. as well, offences were provided in the criminal 
code in relation to membership of ‘terrorist organizations’. such provisions 
were justified on the basis of accessorial or corporate liability, which are impor-
tant features of any modern criminal law. however, they were criticized as 
amounting to a form of ‘guilt by association’. Parallels were sometimes drawn 
to the offences and restrictions imposed by the Communist Party Dissolution Act 
1950 (cth) which involved criminal and civil consequences for members of the 
australian communist Party, without more.

following the terrorist attacks on the london transport system in July 
2005, the australian government moved to amend the foregoing legislation 
still further. By July 2005, as a result of a federal election, the government 
had secured a majority in the senate. it was therefore no longer obliged to 
compromise with the opposition or with minor Parties to secure passage of its 
legislation through the Parliament. The 2005 proposed legislation introduces 
enlarged powers for warrants for a range of security-related questioning. in its 
first manifestation, it provided for ‘shoot to kill’ powers and other enlargements 
of official authority, criticized in some quarters because of what were said to be 
ineffective facilities of judicial review.23

20 gani and urbas, above n 19, 25.
21 op cit 26. see also National Security Information (Criminal and Civil Proceedings Act 2004 (cth).
22 op cit 28.
23 anti-Terrorism Bill (no 2) 2005 (cth), see esp cll 105.51(2), (3), (4), 105.52(4).
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The great power of the idea of independent judicial examination of ‘control 
orders’ and other decisions, made under the foregoing legislation shows, once 
again, the potent metaphor that judicial review represents in modern demo-
cratic constitutional arrangements. it is as if many people recognize the need to 
counter-balance the swift, decisive, resolute and opinionated actions of officers 
of the executive government with the slower, more reflective, principled and 
independent scrutiny by the judicial branch, preformed against timeless criteria 
of justice and due process.

This is an old dialogue, at least in common law countries. in an earlier mani-
festation, it may be seen most vividly in the requirements normally imposed 
on officials who interfere in the liberty of the individual to bring the suspect 
without delay before the independent judicial branch of government so as to 
demonstrate to an uncommitted and unexcited outsider the lawfulness of such 
a serious disturbance of the norms of civilized society.24

rarely, at least in recent times, has there been such a debate in australia 
about civil liberties and legislation. of course, the legislation has had sup-
porters.25 some critics have concentrated not on the content of the laws but 
on the extreme secrecy surrounding their preparation and presentation to the 
legislatures of australia.26 in the end, with modifications, the australian state 
Premiers agreed to the substance of the federal government’s legislative amend-
ments. They committed themselves to enact counterpart laws.27 however, many 
commentators have expressed concern over the preventive detention regime 
being created in australia. The critics have included former Prime ministers 
on both sides of politics.28 senior judges and former judges have raised their 
concerns.29 so have representatives of the law council of australia and civil 

24 Williams v The Queen (1986) 161 clr 278 at 283.
25 n James, ‘security laws will not end the world: memo to civil libertarians — islamist Terrorists 

want to attack our democracy’, Australian, 18 october 2005, 12; editorial ‘a map of madness’, 
Australian, 29 october 2005, 11; J albrechtsen, ‘This level of hysteria suggests anti-terror laws are 
sound’, Australian, 2 november 2005, 12; editorial, ‘The Terror Beat’, Australian, 10 november 2005, 
13.

26 l oakes, ‘skittling the lickspittles’, Bulletin, 25 october 2005, 15; ‘The Public has a right to 
know’, Canberra Times, 26 october 2005, 14; n roxon (shadow attorney-general), ‘Terror laws 
need Public scrutiny’, media release, 26 october 2005, 17; ‘government “bypassing public” ’, 
Canberra Times, 15 november 2005, 20.

27 ‘states give Terror laws the green light’, Australian, 28 october 2005, 6.
28 ‘whitlam and Jurists condemn legislation’, The Age, 25 october 2005, 4; ‘whitlam laments labor 

silence on new laws’, Sydney Morning Herald, 25 october 2005, 6; ‘Time to be alarmed — malcolm 
fraser’s warning’, Sydney Morning Herald, 21 october 2005, 14; T sweetman, ‘where has all the good 
sense gone?’, Sunday Mail, 23 october 2005, 63.

29 such as sir anthony mason, noted Sydney Morning Herald, 8 october 2005, 8; and another 
former chief Justice of australia, sir gerard Brennan, noted Sydney Morning Herald 25 october 2005, 
1; former chief Justice of the family court, a B nicholson, noted The Age, 12 october 2005, 4; 
and ‘laws the greatest attack on freedom says former judge’ [a B nicholson], The Age, 5 november 
2005, 4; chief Justice of the australian capital Territory, Terence higgins, noted Canberra Times, 
14 october 2005;
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liberties bodies.30 so too have members of the Bar31 and legal academics.32 even 
within the government Parties, voices of concern about aspects of the law have 
been expressed.33

my purpose is not to evaluate the australian criticisms. There have been 
similar controversies in the British house of commons and doubtless elsewhere. 
my purpose is to record the variety, intensity and persistence of the concerns. 
often they have come back to the need to counterpoise any new official powers 
to deal with terrorist threats with judicial supervision of any executive conduct 
under effective provisions for judicial review.

The support for judicial review of executive action affecting persons accused 
of terrorism offences in australia probably has its parallels in most democracies. 
on the other hand, the high importance of intelligence gathering and sharing 
and the urgency of action in some circumstances involving suspected terror-
ists, have led executive authorities — especially security agencies but also the 
military and police — to resist moves to subject their conduct to swift and con-
tinuous external examination by independent judges as urged by the critics.

it is of the nature of such agencies (some might say of executive government 
generally) that it ‘knows’ that it is acting in the best interests of society. officials 
commonly believe that external scrutiny by ‘non-experts’ is slow, technical and 
needlessly suspicious, involving an unwarranted intrusion into the resolute 
action necessary to respond to urgent modern perils.

in australia, there has not so far been a major legal challenge to the raft 
of national and sub-national counter-terrorism laws enacted in great number 
since 2001. however, australia did face a challenge to the legislation against the 
earlier form of international terrorism, namely global communism. when that 
challenge came, the high court had no entrenched Bill of rights upholding 
freedom of association and freedom of expression. nor did it have a developed 
jurisprudence on fundamental human rights. The government had an express 
electoral mandate for its law. opinion polls showed initially that 80% of the 

30 ‘law council sees dangers’, noted Northern Territory News, 3 november 2005, 4. see also 
‘lawyers ask for Terror Bill Boycott’, Australian, 27 october 2005, 6 and ‘anti-Terror orders a “legal 
minefield” ’, The Age, 25 october 2005, 4.

31 i Barker and r Toner, ‘ruddock lowers the bar on legal Terror Tactics’, Sydney Morning Herald, 1 
november 2005, 11; g carne, ‘a Betrayal of the values of democracy’, Canberra Times, 27 october 
2005, 17; d neal, ‘anti-Terrorism Bill ignores Basics of due Process’, Australian, 28 october 2005, 
25. see also i Barker, ‘human rights in the age of counter- Terrorism’ (2005) 26 Australian Bar 
Review 267.

32 g williams, ‘essential liberties are lost in imitation’, Sydney Morning Herald, 27 october 2005, 
13; d rothwell, ‘expert says states could be sidelined on Terror laws’, ABC PM Programme, 25 
october 2005; P keyzer, ‘states shut the door on civil liberties’, Sydney Morning Herald, 2 november 
2005, 15.

33 ‘costello fuels doubts on law changes’, The Age, 27 october 2005, 6; ‘acT first to reject anti-
Terror legislation’, Canberra Times, 27 october 2005, 1. see also J morrow, ‘the conservative case 
against the anti-Terrorism laws’, Australian, 7 november 2005, 8.
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population supported it. The opposition in Parliament had even allowed the 
law to pass without a parliamentary division.

The government supported the law at a time on the basis that an australian 
battalion was fighting in korea against communist invaders. it relied on the 
defence power under the federal constitution and also on the nationhood 
power. chief Justice latham upheld the constitutional validity of the law, citing 
cromwell’s famous words: ‘Being comes before well-being’.34 he said:35

‘The Parliament of the commonwealth and the other constitutional organs 
of the commonwealth cannot perform their functions unless the people of the 
commonwealth are preserved in safety and security’.

however, latham cJ was alone. The other five participating Justices of the high 
court of australia upheld the challenge. They declared the legislation constitu-
tionally invalid, in totality. Justice dixon grounded his opinion in the affront 
that he saw in the legislation, with its severe restrictions on the rights and privi-
leges of individuals, to the implications of the constitution that the australian 
commonwealth was a rule of law society in which the great power of executive 
government was always, and necessarily, limited by law:36

‘[ours] is government under the constitution and that is an instrument framed 
in accordance with many traditional conceptions, to some of which it give effect, 
as, for example, in separating the judicial power from other functions of govern-
ment, others of which are simply assumed. among these i think that it may fairly 
be said that the rule of law forms an assumption. in such a system i think that it 
would be impossible to say of a law of the character described, which depends for 
its supposed connection with the power upon the conclusion of the legislature con-
cerning the doings and designs of the bodies or persons to be affected and affords 
no objective test of the applicability of the power, that it is a law upon a matter 
incidental to the execution and maintenance of the constitution and the laws of 
the commonwealth’.

more recent decisions have not always been so respectful of the fundamental 
assumptions to which Justice dixon referred. some may perhaps be read to 
uphold unlimited powers of legislative or executive detention, at least in some 
circumstances.37 others have upheld state laws providing for unlimited deten-
tion orders following completion of a judicial sentence for criminal wrong-
doing.38 others have reversed earlier judicial authority and expanded the powers 
over australian citizens of military tribunals, outside the independent courts.39 

34 Australian Communist Party v The Commonwealth (1951) 83 clr 1 at 141.
35 (1951) 83 clr 1 at 141–142.
36 (1951) 83 clr 1 at 193.
37 see e g Al-Kateb v Godwin (2004) 78 alJr 1099; 208 alr 124.
38 Baker v The Queen (2004) 78 alJr 1483, 210 alr 1; Fardon v Attorney-General (Q) (2004) 78 alJr 

1519, 210 alr 50.
39 Re Colonel Aird; Ex parte Alpert (2004) 78 alJr 1451, 209 alr 311.
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still others have failed to uphold equality rights before the law of vulnerable or 
unpopular litigants, such as prisoners.40 yet none of these cases has involved an 
australian court facing an explicit challenge to counter-terrorism legislation.

in answering the question of how the courts will respond to counter-ter-
rorism legislation, it is therefore necessary to look to other countries, including 
to south africa. in considering whether the courts have shown themselves 
worthy of the apparent confidence of those who demand the inclusion of 
effective opportunities of judicial review in such legislation — or whether it is 
misconceived to expect the courts to guard basic rights in the context of such 
laws41 — it is timely to look to a series of decisions of national courts. my thesis 
is that, when such decisions are examined, they indicate, as a general state-
ment, the utility of the provision of judicial review and the general wisdom 
with which final courts in a number of countries have exercised their powers 
in this connection.

insTances of Judicial review

South Africa and the Tanzanian bombing
an early instance of the unwillingness of national courts to bend basic legal 
principles in the face of accusations of terrorism was the decision of the 
constitutional court of south africa in Mohamed v President of the Republic of 
South Africa42 (‘Mohamed’). The case concerned khalfan mohamed, who was 
wanted by the united states of america on a number of capital charges relating 
to the bombing of the united states embassy in dar es salaam, Tanzania, in 
august 1998.

The appellant had been indicted in the united states. a warrant for his arrest 
had been issued by a judge of the united states district court. The accused had 
entered south africa unlawfully as an alien. he was detained by the authori-
ties, acting in cooperation with united states officials. in his interrogation, the 
accused was not given the rights provided to a suspect by south african law 
for such a case. The south african authorities offered him a choice of deporta-
tion to Tanzania or the united states. he preferred the latter but applied to the 
courts for an order that the government of the united states be required to 
undertake that the death penalty would not be sought, imposed or carried out 
on him. That order was refused at first instance and the appellant was promptly 
deported.

This notwithstanding, an application to the constitutional court was 
pursued on behalf of the deportee on the grounds that he had been denied the 

40 Muir v The Queen (2004) 78 alJr 780, 206 alr 189.
41 n roxon, ‘don’t look to the courts to guard Terror laws’, Canberra Times, 26 october 2005, 

15.
42 2001 (3) sa 893 (cc).
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protection of south african constitutional law, under which it has been held 
that capital punishment is contrary to fundamental guarantees.43

The constitutional court of south africa held that mr mohamed’s depor-
tation was unlawful and that the law relating to extradition, not deportation, 
was the national law applicable to his case. under south african law, extradi-
tion was required to be negotiated with the requesting state under conditions 
obliging receipt of an assurance that the death penalty would not be imposed 
following a conviction. in this respect, the court below, and the government of 
south africa, had failed to uphold a commitment implicit in the constitution 
of south africa. it was held that there had been no waiver by the accused, con-
senting to deportation or extradition.

By the time the constitutional court made its orders, mr mohamed was on 
trial in the united states before a federal court and so it was outside the effec-
tive power of the constitutional court, by its orders, to afford him physical 
protection. nevertheless, the decision of the primary judge in south africa was 
formally set aside. a declaration was made that the constitutional rights of the 
appellant in south africa had been infringed. The constitutional court directed 
its chief officer, as a matter of urgency, to forward the text of its decision to the 
relevant united states federal court.44 following his trial in the united states, 
the appellant was convicted. however, he was not sentenced to death. The 
south african court did what it could to uphold the accused’s fundamental 
legal rights, notwithstanding the charge of terrorist offences. The government 
officials in south africa were held to have been insufficiently attentive to those 
rights.

in July 2004, a somewhat similar application was before the same south 
african court. an aeroplane had departed south africa for zimbabwe, en route 
to equatorial guinea. south african officials alerted their counterparts in harare 
about certain suspicions that they held concerning the aircraft and its contents. 
The result was that the plane was searched in harare. a quantity of weapons was 
found. The alleged mercenaries were arrested and brought before the courts of 
zimbabwe, where they resisted deportation to equatorial guinea on the basis 
that, if convicted, they would be subject to the death penalty. They also com-
plained about the standards of the guinean courts.

whilst this application was pending in zimbabwe, the applicants also 
sought relief in the constitutional court of south africa. They alleged that the 
south african officials had acted without regard to the applicants’ rights under 
the south african constitution. They also asserted that, in the exercise of its 
international relations and in any representations to be made to zimbabwe and 

43 S v Makwanyane 1995 (3) sa 391 (cc).
44 Mohamed v President of the Republic of South Africa 2001 (3) sa 893, 923 (cc).
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equatorial guinea, the south african government was bound, by the terms of 
the constitution, to take into account the requirements of the constitution 
obliging the state to defend, uphold and protect the constitutional rights of 
those within its protection.

The decision of the constitutional court in this case was delivered in august 
2004.45 it included a limited finding of the south african government’s duty 
in the case. in the course of argument, the court was reminded of the famous 
words of Brandeis J in Olmstead v United States,46 cited earlier in Mohamed:47

‘in a government of laws, existence of the government will be imperilled if it fails to 
observe the law scrupulously … government is the potent, omnipresent teacher. for 
good or ill, it teaches the whole people by its example … if the government becomes 
a law-breaker, it breeds contempt for the law; it invites every man to become a law 
unto himself; it invites anarchy.’

These last words have a special resonance in south africa as the constitutional 
court explained in Mohamed:48

‘we saw in the past what happens when the state bends the law to its own ends 
and now, in the new era of constitutionality, we may be tempted to use question-
able measures in the war against crime. The lesson becomes particularly important 
when dealing with those who aim to destroy the system of government through 
law by means of organized violence. The legitimacy of the constitutional order is 
undermined rather than reinforced when the state acts unlawfully.’

These words had been written by the south african judges in may 2001, before 
the events of 11 september of that year. yet they remain true today; and not 
only in south africa.

The United States and Guantánamo Bay
Probably the best known decision in this class of case is that of the supreme 
court of the united states in Rasul v Bush.49 That decision was delivered in 
June 2004. The supreme court was divided 6:3. The opinion of the majority of 
the court was written by stevens J. Justice scalia wrote the opinion of the dis-
senting judges, rehnquist cJ, Thomas J and himself.

in the majority opinion, stevens J cited the law authorizing President george 
w Bush, after 11 september 2001, to use ‘all necessary and appropriate force 
against those nations, organizations or persons he determines planned, autho-
rised, committed or aided the terrorist attacks … or harbored such organizations 

45 Kaunda and others v President of the Republic of South Africa 2004 (10) Bclr 1009 (cc).
46 277 us 438, 485 (1928).
47 2000 (3) sa 893, 921 (cc).
48 ibid.
49 542 us 1 (2004).
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or persons.’50 in reliance upon this law, President Bush had established a deten-
tion facility at the naval Base in guantánamo Bay on land leased by the united 
states from the republic of cuba. Two australians (mamdouh habib and david 
hicks), who were detained in the facility, together with others, filed petitions in 
the united states’ federal courts for writs of habeas corpus. They sought release 
from custody, access to counsel, freedom from interrogation and other relief.

The united states district court dismissed these petitions for want of juris-
diction. it relied on a decision of the united states supreme court of 1950.51 
That decision had held that ‘[a]liens detained outside the sovereign territory 
of the united states [may not] invoke a petition for a writ of habeas corpus’. 
however, the supreme court reversed the federal court decision, granted certio-
rari and remitted the case to the federal courts. They have now been accepted 
again by the supreme court. in effect, in Rasul, stevens J followed what he had 
earlier written in Padilla v Rumsfeld52 where he had said:

‘at stake in this case is nothing less than the essence of a free society. even more 
important than the method of selecting the people’s rulers and their successors 
is the character of the constraints imposed on the executive by the rule of law. 
unrestrained executive detention for the purpose of investigating and preventing 
subversive activity is the hallmark of the star chamber … for if this nation is to 
remain true to its ideals symbolised by its flag, it must not wield the tools of tyrants 
even to resist an assault by the forces of tyranny’.

The decision of the majority of the supreme court in Rasul is reflective of 
similar notions. it traces the restraint on executive power in the united states 
to legal and constitutional ‘fundamentals’. it does so through the history of the 
basic legal tradition which the united states shares with other common law 
countries.53

as lord mansfield wrote in 1759, even if a territory is ‘no part of the realm’, 
there is ‘no doubt’ as to a court’s power to issue writs of habeas corpus, if the ter-
ritory was ‘under the subjection of the crown’.54 later cases confirmed that the 
reach of the writ depended not on formal notions of territorial sovereignty, but 
rather on the practical question of ‘the exact extent and nature of the jurisdic-
tion or dominion exercised in fact by the crown’.55

in Rasul v Bush, the rule of law was upheld by the majority of the united 
states supreme court. in the face of executive demands for exemption from 

50 see authorization for the use of military force, Pub l no 107–243, 116 stat 1498, 1500 
(2001).

51 Johnson v Eisentrager, 339 us 763 (1950).
52 124 sct 2711, 2735 (2004). in this case, stevens J dissented on the availability of habeas corpus 

in the circumstances.
53 Rasul v Bush, 542 us 1, 14 (2004) (stevens J).
54 King v Cowle (1759) 97 er 587, 598–9.
55 Ex parte Mwenya [1960] 1 QB 241, 303 (lord evershed mr).
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court scrutiny because of the suggested exigencies of terrorism and the powers 
of the commander-in-chief, the supreme court asserted the availability of judi-
cial supervision and the duty of judges to perform their functions, including 
on the application of non-citizens. To say the least, the case is an extremely 
important one.

By rejecting the contention that the executive was not answerable in the 
courts for the offshore detention by united states personnel of alleged terror-
ists, the supreme court of the united states gave an answer to the fear that 
the united states military facility at guantánamo Bay had become a ‘legal 
black hole’. That fear had been expressed not only by civil libertarians, do-
gooders and the usual worthy suspects. it had been expressed by some of 
the most distinguished lawyers of the common law tradition including lord 
steyn, lord of appeal in ordinary,56 lord goldsmith, attorney-general for the 
united kingdom,57 sir gerard Brennan, past chief Justice of the high court of 
australia58 and the english court of appeal.59 lord goldsmith remarked on the 
duty of lawyers to influence and guide the response to terrorism of states and 
the international community:60

‘The stakes could not be higher — loss of life and loss of liberty. The uk government 
is committed to taking all necessary steps to protect its citizens. i am convinced 
that this can be done compatibly with upholding the fundamental rights of all, 
including those accused of committing terrorist acts’.

Israel and the security fence

at about the same time as the decision in Rasul v Bush was handed down by the 
united states supreme court, the supreme court of israel, on 2 may 2004, deliv-
ered its decision upon a challenge brought on behalf of Palestinian complain-
ants concerning the ‘separation fence’, or ‘security fence’, being constructed 
through Palestinian land.61

56 lord steyn, ‘guantanamo Bay: The legal Black hole’ (2004) 53 International & Comparative Law 
Quarterly 1.

57 lord goldsmith, ‘Terrorism and individual liberty: The response of the state’ (2003) 
57(4) International Bar News 8 (edited version of an address at the aBa conference 2003 at san 
francisco).

58 f g, ‘australia and the rule of law’ (2003) Australian International Law Journal 1, 2–8.
59 R (Abbasi) v Secretary of State for Foreign and Commonwealth Affairs [2002] ewca civ. 1598, 

[66].
60 goldsmith, above n 55, 11.
61 subsequently, the international court of Justice, in response to a request for an advisory opinion 

from the general assembly of the united nations, held that the construction of the wall or ‘fence’ 
on Palestinian land was contrary to international law. see Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory (Advisory Opinion), [2004] icJ rep 1. in the result, the 
general assembly of the united nations voted to condemn the building of the wall. only five states 
voted against the resolution, including the united states, israel and australia: ga res, 27th sess, 
un doc a/es-10l18/rev.1 (2004).
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This ‘fence’ was justified by the government of israel and the israeli defence 
force as being essential to repel terrorist (specifically suicide) attacks against 
israeli civilians and military personnel carried out from adjoining Palestinian 
lands. in defence of the security wall, the israeli authorities pointed to the sub-
stantial decline in the number of such attacks that had followed the creation 
of the barrier. it would not have been surprising if the supreme court of israel 
had refused to become involved in such a case. few lawyers would have blinked 
an eye if the court had ruled the matter non-justiciable or had said that it had 
no legal authority to deal with such an issue, lying at the heart of the urgent 
responsibilities of the executive for the defence of the nation.

however, from bitter experience, the Jewish people have learned about the 
great dangers of legal black holes. in the germany of the nazis, the problem was 
not a lack of law. most of the actions of the nazi state were carried out under 
detailed laws made by established law-makers.62 The problems for the Jewish 
people and other victims of the Third reich arose from the pockets of official 
activity that fell outside legal superintendence. legally speaking, these, truly, 
were ‘black holes’.

it is evident that the supreme court of israel was determined to avoid such 
an absence of effective judicial supervision. The court did not call into question 
the basic decision of the executive to build the fence or wall. however, applying 
what common law judges would describe as principles of administrative law 
or of constitutional proportionality, it upheld the complaints concerning the 
excessive way in which the wall had been created in several areas.

at the conclusion of his reasons, Justice aharon Barak, President of the 
israeli court, said:63

‘our task is difficult. we are members of israeli society. although we are sometimes 
in an ivory tower, that tower is in the heart of Jerusalem, which is not infrequently 
hit by ruthless terror. we are aware of the killing and destruction wrought by the 
terror against the state and its citizens. as any other israelis, we too recognize the 
need to defend the country and its citizens against the wounds inflicted by terror. 
we are aware that in the short term, this judgment will not make the state’s struggle 
against those rising up against it easier. But we are judges. when we sit in judg-
ment, we are subject to judgment. we act according to our best conscience and 
understanding. regarding the state’s struggle against the terror that rises up against 
it, we are convinced that at the end of the day, a struggle according to the law will 
strengthen her power and her spirit. There is no security without law. satisfying 

62 including, e g, Law for the Restoration of the Professional Civil Service 1933 (germ) and the Law for 
the Protection of German Blood and Honour 1935 (germ). see discussion in Kartinyeri v Commonwealth 
(1998) 195 clr 337, 415–17. note the hortatory titles of these german laws: a practice that has 
spread. The Patriot Act in the united states is an example.

63 Beit Sourik Village Council v Government of Israel (unreported, supreme court of israel sitting as 
the israeli high court of Justice, Barak P, mazza vP, cheshin J, 2 may 2004) 44–5. 
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the provisions of the law is an aspect of national security. in The Public Committee 
against Torture in Israel v The Government of Israel, at 845 [i said]:

“we are aware that this decision does not make it easier to deal with that reality. 
This is the destiny of a democracy — she does not see all means as acceptable, and 
the ways of her enemies are not always open before her. a democracy must some-
times fight with one arm tied behind her back. even so, a democracy has the upper 
hand. The rule of law and individual liberties constitute an important aspect of her 
security stance. at the end of the day, they strengthen her spirit and this strength 
allows her to overcome her difficulties.”

‘That goes for this case as well. only a separation fence built on a base of law 
will grant security to the state and its citizens. only a separation route based on the 
path of law, will lead the state to the security so yearned for.’

The supreme court accepted the petitions in a number of cases, holding that 
the injury to the petitioners was disproportionate to the asserted security needs. 
it ordered relief and costs in favour of those petitioners.64

Indonesia and the Bali bombing
on 23 July 2004, the constitutional court of indonesia set aside the punish-
ment imposed on masykur abdul kadir, convicted and sentenced to 15 years’ 
imprisonment for helping imam samudra in connection with the bombing in 
Bali on 13 october 2002. That bombing resulted in the killing of 202 people, 
including 88 australians. The decision of the indonesian court was reached 
by a majority, five Justices to four.65 The problem arose out of the decision of 
the prosecutor to proceed against the accused not on conventional charges 
of homicide or crimes equivalent to arson, conspiracy, use of explosives etc. 
instead, the accused were charged only under a special anti-terrorism law, intro-
duced as a regulation six days after the bombings in Bali.66

The amended indonesian constitution contains basic principles protecting 
human rights and fundamental freedoms. one of these principles, reflected in 
many statements of human rights,67 is the prohibition on criminal legislation 
having retroactive effect. under international law, an exception is sometimes 

64 for a collection of jurisprudence of israeli cases on terrorism-related issues, see israel supreme 
court, Judgments of the israel supreme court: fighting Terrorism within the law (2005) israel 
ministry of foreign affairs.

65 for an english summary with extensive extracts from the judgment, see simon Butt and david 
hansell, ‘casenote: The masykur abdul kadir case: indonesian constitutional court decision 
no 013/Puu-i/203’ (2004) 6 Australian Journal of Asian Law 176, 185. see also ross clarke, 
‘retrospectivity and the constitutional validity of the Bali Bombing and east Timor Trials’ (2003) 
5 Australian Journal of Asian Law 2.

66 Bali Bombers’ convictions ruled illegal’, Sydney Morning Herald (sydney), 24 July 2004, 1.
67 see, e g, International Covenant on Civil and Political Rights, opened for signature 16 december 

1966, 999 unTs 171, art 15 (entered into force 23 march 1976); European Convention on Human Rights, 
opened for signature 4 november 1950, 213 unTs 222, art 7(1) (entered into force 3 september 
1953). The sub-article is not derogable under the European Convention: see art 15(2).
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allowed to permit trial or punishment ‘for any act or omission which, at the 
time it was committed, was criminal according to the general principles of law 
recognized by civilized countries’.68 This exception is drawn from the Statute of 
the International Court of Justice.69

The decision of the indonesian court was not wholly unexpected amongst 
lawyers who were following the Bali trials. during the Bali hearings, the problem 
of retroactive punishment had been repeatedly canvassed in the australian 
media.

There would have been many reasons of a psychological kind for the 
indonesian judges to reject the accused Bali bombers’ appeal to the prohibi-
tion against retrospective punishment. The evidence against the accused, 
demonstrating their involvement in the bombings was substantial and often 
uncontested. The behaviour of some of the accused, in the presence of grieving 
relatives, was provocative and unrepentant. The pain for the families of victims 
was intense. The damage to the economy of Bali and indonesia, caused by 
the bombings, was large. The affront of the bombings to the reputation of 
indonesia was acute. in this sense, the case was a severe test for the judges of 
the constitutional court sworn to uphold the rule of law.

The rule of law is itself one of the fundamental principles which demo-
crats, the world over, defend against terrorists.70 as latham cJ once said in 
another australian case,71 it is easy for judges of constitutional courts to accord 
basic rights to popular majorities. however, the real test comes when they are 
asked to accord the same rights to unpopular minorities and individuals. The 
indonesian case of masykur abdul kadir was such a test.

other proceedings may now be brought against mr kadir. The others con-
victed, who have exhausted their rights of appeal, may have no further rem-
edies. Time will tell. But in the long run, the fundamental struggle against 
terrorism is strengthened, not weakened, by court decisions that insist upon 
adherence to the rule of law.

in a comment on the indonesian court’s decision, an australian editorialist 
said:72

‘The constitutional court decision should be seen for what it is — part of a proper 
legal process in which every person has the right to exhaust all avenues of appeal. 

68 European Convention, opened for signature 4 november 1950, 213 unTs 222, art 7(2) (entered 
into force 3 september 1953).

69 art 38. see lord lester and d Pannick, Human Rights: Law and Practice (2nd ed, 2004), 260 par 
[4.7.7].

70 see d kerr, ‘australia’s legislative response to Terrorism’ (2004) 29 Alternative Law Journal 131 
at 134.

71 Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 clr 116, 124.
72 editorial, ‘one step Back over Bali’, Sydney Morning Herald (sydney), 27 July 2004, 10.
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This is a positive development for indonesia. The ensuing legal uncertainty, and the 
inevitable distress it will cause … could and should have been avoided’.

Recent British security decisions
other cases arose dealing with aspects of the response to terrorism. indeed, 
such cases are beginning to appear in many jurisdictions. on 18 march 2004, 
the english court of appeal delivered its judgment in Secretary of State for the 
Home Department v M.73 The reasons of the court of appeal were delivered by 
lord woolf cJ. The case was an application by the home secretary for leave to 
appeal against a decision of the special immigration appeals commission. That 
body had been established by the united kingdom Parliament in response to 
an earlier decision of the european court of human rights.74 The latter had 
criticized the procedures that then existed under the legislation then in force to 
respond to terrorism in northern ireland.

By law, the special commission is a superior court of record. its members 
are appointed by the lord chancellor. a special commission judge must hold, 
or have held, high judicial office. This provision was in place when the events 
of 11 september 2001 occurred. under the Anti-Terrorism, Crime and Security Act 
2001 (uk), the British home secretary enjoys the power to issue a certificate in 
respect of a person whose presence in the united kingdom is deemed a ‘risk 
to national security’ or who is suspected to be a ‘terrorist’.75 The then home 
secretary, mr david Blunkett, granted such a certificate in the case of ‘m’, a 
libyan national present in the united kingdom. m was thereupon taken into 
custody with a view to his deportation.

early in march 2004, the special commission, presided over by collins J, 
allowed m’s appeal against the home secretary’s certificate. The home secretary 
challenged this action, which he declared was an unwarranted judicial interfer-
ence in an essentially political and ministerial judgment. he therefore sought 
leave to appeal to the court of appeal. he complained that the commission had 
reversed a decision for which he was accountable to Parliament and, through 
the democratic process, to the electorate.

The english court of appeal rejected the home secretary’s application. 
it affirmed the decision of the commission. it described the role played 
by the ‘special advocate’ under the new arrangements established by the 
British Parliament for participation of that advocate in the procedures of the 
commission in such a case. The aim of the ‘special advocate’ is to make the 
attainment of justice possible in a legal proceeding where certain information 

73 [2004] 2 all er 863 at 879 [13].
74 Chahal v United Kingdom (1996) 23 eur court hr 413. see lord lester of herne hill and david 

Pannick, Human Rights Law and Practice (2nd ed, 2004) 182.
75 Anti-Terrorism, Crime and Security Act 2001 (uk) s 21(1).
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cannot be disclosed to the accused or the accused’s lawyers, because of the sug-
gested interests of national security:76

‘The involvement of a special advocate is intended to reduce (it cannot wholly elim-
inate) the unfairness which follows from the fact that an appellant will be unaware 
at least as to part of the case against him. unlike the appellant’s own lawyers, the 
special advocate is under no duty to inform the appellant of secret information. 
That is why he can be provided with closed material and attend closed hearings. as 
this appeal illustrates, a special advocate can play an important role in protecting 
an appellant’s interest before the [commission]. he can seek information. he can 
ensure that evidence before [the commission] is tested on behalf of the appellant. 
he can object to evidence and other information being unnecessarily kept from 
the appellant. he can make submissions to [the commission] as to why the statu-
tory requirements have not been complied with. in other words, he can look after 
the interests of the appellant, in so far as it is possible for this to be done, without 
informing the appellant of the case against him and without taking direct instruc-
tions from the appellant.

ironically, the alleged terrorist, m, had refused to cooperate with the ‘special advo-
cate’. Presumably, he thought that this was no more than a typical British formality, 
designed to give a veneer of protection where none would in fact be afforded. at 
the beginning of the proceedings, m stated that he did not wish to take any part 
in the hearing. however, he affirmed that he was not involved in, nor did he 
support, acts of terrorism. it was then left to the commission’s own procedures to 
scrutinize the decision of the home secretary to the contrary effect.

in the result, the commission ruled against the home secretary. The court of 
appeal, like the commission, conducted part of its hearing in closed session. only 
a portion of the court’s reasons was given on the public record. The court of appeal 
insisted that the suspicion of the minister had to be a reasonable suspicion. it stated 
that the minister had failed to demonstrate error on the part of the commission. 
in his concluding remarks, lord woolf cJ, for the court of appeal, said:77

‘having read the transcripts we are impressed by the openness and fairness with 
which the issues in closed session were dealt with … we feel the case has additional 
importance because it does clearly demonstrate that, while the procedures which 
[the commission] have to adopt are not ideal, it is possible by using special advo-
cates to ensure that those detained can achieve justice and it is wrong therefore to 
under-value the siac appeal process. … while the need for society to protect itself 
against acts of terrorism today is self-evident, it remains of the greatest importance 
that, in a society which upholds the rule of law, if a person is detained as “m” was 
detained, that individual should have access to an independent tribunal or court 
which can adjudicate upon the whether of whether the detention is lawful or not. 
if it is not lawful, then he has to be released’.

76 [2004] ewca civ 324, [13].
77 [2004] ewca civ 324, [34].
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There have been more recent developments in the British house of lords — one 
judicial and the other political. in december 2004, the house of lords judi-
cial board handed down its decision in A (FC) v Secretary of State for the Home 
Department.78 The case arose out of the arrest of nine persons under the united 
kingdom Terrorism legislation, including the Anti-Terrorism (Crime and Security) 
Act 2001 (uk). The detainees had been taken into custody in december 2001. 
They were all non-citizens. none had been charged with offences or brought to 
trial, still less convicted. They sought release. Their case came before the special 
commission previously mentioned. That commission upheld their objection to 
the lawfulness of their detention. however, on this occasion the commission’s 
order was set aside by the english court of appeal. it emphasized the impor-
tance of judicial deference in such matters to the minister’s decision.

By a decision of eight to one, the law lords reversed the court of appeal. 
They restored the decision, obliging release of the detainees. lord Bingham, 
the senior law lord, in his reasons, responded to the suggestion that interfer-
ence by the courts in such matters would amount to ‘judicial activism’. This 
was an accusation commonly levelled at the courts in the united states by 
the former united states attorney-general John ashcroft. citing the reasons of 
simon Brown lJ in International Transport Roth GmbH v Secretary of State for the 
Home Department,79 lord Bingham said:80

‘The court’s role under the [Human Rights Act] is as the guardian of human rights. 
it cannot abdicate this responsibility … [J]udges nowadays have no alternative but 
to apply the Human Rights Act … constitutional dangers exist no less in too little 
judicial activism as in too much. There are limits to the legitimacy of executive or 
legislative decision-making, just as there are to decision-making by the courts’.

lord nicholls opened his reasons with the following remarks:81

‘indefinite imprisonment without charge or trial is an anathema in any country 
which observes the rule of law. it deprives the detained person of the protection a 
criminal trial is intended to afford. wholly exceptional circumstances must exist 
before this extreme step can be justified. The government contends that these post-
9/11 days are wholly exceptional … The principal weakness in the government’s 
case lies in the different treatment accorded to nationals and non-nationals’.

lord hoffmann, in his reasons, said:82

‘This is a nation which has been tested in adversity, which has survived physical 
destruction and catastrophic loss of life. i do not under-estimate the ability of 
fanatical groups of terrorists to kill and destroy, but they do not threaten the life of 

78 [2005] 2 ac 68 (hl).
79 [2003] QB 728, [27].
80 [2005] 2 ac 68 at 109–110 [41].
81 [2005] 2 ac 68 at 127.
82 [2005] 2 ac 68 at 132.
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the nation. whether we would survive hitler hung in the balance, but there is no 
doubt that we shall survive al Qaeda. The spanish people have not said that what 
happened in madrid, hideous crime as it was, threatened the life of their nation … 
Terrorist violence, serious as it is, does not threaten our institutions of government 
or our existence as a civil community’.

Baroness hale, the only woman member of the house of lords judicial board, 
observed:83

‘no one has the right to be an international terrorist. But substitute “black”, ‘dis-
abled’, ‘female’, ‘gay’ or any other similar adjective for ‘foreign’ before ‘suspected 
international terrorist’ and ask whether it would be justifiable to take power to lock 
up that group but not the ‘white’, ‘able-bodied’, ‘male’ or ‘straight’ suspected inter-
national terrorists. The answer is clear’.

lord walker dissented from the majority. however, the law lords’ majority 
voice was clear. unlimited detention of non-nationals was inconsistent with 
their lordships’ view of the British constitution, with British legal history and 
with the provisions of the Human Rights Act 1998 (uk).

This decision led to a flurry of political measures aimed at increasing min-
isterial powers. however, the Prevention of Terrorism Bill was held up, in late 
night sittings in march 2005, by the repeated insistence of the house of lords 
upon amendments. in the end, on 11 march 2005, the British government 
backed down. it continued to insist that decisions, affording the home secretary 
the power to impose ‘control orders’ should be made on the civil, and not the 
criminal, onus. But it agreed to insert an effective sunset clause of one year, 
after which the legislation must be reviewed. more importantly, it agreed that 
the ministerial power to impose ‘control orders’ on terrorist suspects, restricting 
their liberties, could only be made with the approval of a judge.84

after the July 2005 bombings in the london underground, a still further 
enhancement of official powers was proposed to the British Parliament. in a 
major reverse for mr Blair, in early november 2005, the proposed period of 
detention of suspects without charge was reduced from 90 days to 28 days.

conclusions

Four hundred years of terrorism
This conference in south africa occurs four hundred years after the gunpowder 
Plot of 1605. This fact represents one of those ironical historical coincidences. 
on 5 november 1605, guy fawkes and his co-conspirators planned to blow up 

83 [2005] 2 ac 174–175.
84 James kirkup, ‘Blair’s olive Branch ends struggle over Terrorism Bill’, The Scotsman (edinburgh), 

12 march 2005, 1.
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the houses of Parliament at westminster and to kill king James i and the leaders 
of the kingdom expected to be gathering there.85

fawkes and his colleagues aimed to restore roman catholic supremacy in 
Britain. Their plot, when discovered, led to state trials in the court of star 
chamber, multiple executions and renewed legal disadvantages for catholics in 
Britain.86 king James authorized ‘the gentler tortours … to be first used’, so as to 
extract confessions from the accused. The imposition of torture upon terrorists 
suspects has been a feature of modern, as well as historical, events.87

The happening four hundred years ago has certain parallels for the events of 
our own time. a plot against the state. fanatical devotees of a religious minority 
believing that god was on their side. The planned use of new weapons of mass 
destruction. civil fear and outrage. calls for the use of extreme retaliatory 
measures. atypical and unfair trials. extreme punishments. one hopes that, in 
modern democratic states, we have learned something from the intervening 
four hundred years, including about a sense of proportion and the need to 
tackle threats of terrorism in an effective but law-complying and non-extreme 
way.

a common thread runs through most of the decisions of the final courts 
that i have reviewed concerning terrorist cases and anti-terrorist measures. This 
is the insistence of the courts that, however novel some of the methods used 
by terrorists and the dangers presented, the proper course of a democratic legal 
order is to adhere closely to the rule of law and to uphold fundamental human 
rights. of course, there are some executive officials, together with assorted allies 
in sections of the media, who at the very accusation of terrorist involvement 
will throw away the book, forget basic liberties and demand open-ended excep-
tionalism. The lesson of history is that such a course plays into the hands of 
terrorists. it reduces civilized nations to the terrorists’ level. it allows the terror-
ists to determine the rules of engagement. it risks diminishing the quality of 
democratic life which is hard thereafter to repair and reinstate.

The experienced voice of Aharon Barak
The need to maintain judicial review in the face of terrorist attacks has been 
a constant theme of the judicial and extra-judicial writings of aharon Barak, 
President of the supreme court of israel. in his foreword, ‘The role of a supreme 
court in a democracy’,88 Justice Barak wrote:

85 n neligan, ‘The gunpowder Plot: The first act of modern Terrorism’ (2002) 7(4) Bar Review 
27.

86 d carswell (ed), Trial of Guy Fawkes and Others (The Gunpowder Plot) (1995), 40.
87 see e g amnesty international, Guantánamo: An Icon of Lawlessness (2005); human rights watch, 

Guantanamo: Three Years of Lawlessness (2005).
88 116 Harvard Law Review 19, 151–152 (2002).
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‘Terrorism does not justify the neglect of accepted legal norms. This is how we dis-
tinguish ourselves from the terrorists themselves. They act against the law, by vio-
lating and trampling it. a democratic state acts in its war against terrorism within 
the framework of the law and according to the law. This was well expressed by 
Justice haim cohen more than twenty years ago when he said:

“what distinguishes the war of the state from the war of its enemies is that the 
state fights while upholding the law, whereas its enemies fight while violating the 
law. The moral strength and the objective justification of the government’s war 
depend entirely on upholding the laws of the state: by conceding this strength and 
this justification, the government serves the purposes of the enemy. moral weapons 
are no less important than any other weapon, and they are perhaps more important. 
There is no weapon more moral than the rule of law. everyone who ought to know 
should be aware that the rule of law in israel will never yield to its enemies.” ’

on the scope of judicial intervention (and thus of judicial review) Justice Barak 
proceeds:89

‘Judicial review of the war against terrorism by its nature raises the question of 
the timing and scope of judicial intervention. There is no theoretical difference 
between applying judicial review before or after combat. in fact, however, chief 
Justice rehnquist was correct in noting that the time of judicial intervention affects 
its content. indeed, “courts are more prone to uphold war-time claims of civil lib-
erties after the war is over”. he asks, then, whether it isn’t better to abstain from 
judicial application during warfare. The answer, from my point of view, is clear: i 
will adjudicate a question when it is presented to me. i will not defer it, because the 
fate of a human being may hang in the balance. Protection of human rights would 
be bankrupt if, during combat courts — consciously or unconsciously — decided to 
review the behaviour of the executive branch only after the period of emergency. 
The adjudication must be effective; it cannot be delayed until after the period of 
emergency has passed. furthermore, the decision need not make do with general 
declarations about the balance of human rights and the need for security. The judi-
cial ruling must impart guidance and direction to the specific cases before it. Justice 
Brennan [of the united states supreme court] correctly noted that, ‘[abstract] prin-
ciples announcing the applicability of civil liberties during times of war and crises 
are ineffectual when a war or crisis comes along unless the principles are fleshed 
out by detailed jurisprudence explaining how those civil liberties will be sustained 
against particular national security concerns’’.

and Justice Barak faces the hard question of whether courts should back-off 
completely, and deny judicial review in times of an alleged terrorist crisis and 
the need for urgent of executive action. his answer — coming from a man and 
judge who, as a boy, was rescued from the jaws of the holocaust in a hessian 
bag — is strong and clear:90

89 op cit 156–157.
90 op cit 158–159.
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‘is it proper for judges to review the legality of the war on terrorism? many argue 
that the court ought not to become involved in these matters. These arguments are 
heard from both extremes of the political spectrum. on one side, they argue that 
judicial intervention undermines security; on the other side they argue that judi-
cial activity gives legitimacy to actions of the government authorities in their war 
against terrorism. Both arguments are unacceptable. Judicial review of the legality 
of the war on terrorism may make the war against terrorism harder in the short 
term. it fortifies and strengthens the people in the long term. The rule of law is a 
central element in national security … in the final analysis, this subservience does 
not weaken democracy but actually strengthens it. it makes the struggle against 
terrorism worthwhile. … The role of the court is to ensure the constitutionality and 
legality of the fight against terrorism. it must ensure that the war against terrorism 
is conducted within the framework of the law and not outside it. This is its contri-
bution to the struggle of democracy to survive. in my opinion it is an important 
contribution, one that realizes the judicial role in a democracy’.

i remind any sceptics and the critics of these words that they are written not by 
an ivory tower professor, safe in his comfortable study on a university campus, 
far from battle. These are the words of the highest judge in a country that has 
had to confront the daily challenges of violent acts, amidst as many legal chal-
lenges demanding immediate responses from judges who are themselves in 
the front line of the anger of the disparate interests who disagree with their 
rulings.

Business as usual in the courts
no one doubts that new dangers are presented to contemporary society by 
fanatics of all religions; by suicide bombers; and by their access to new and pow-
erful weapons of death and destruction that endanger individuals and frighten 
peaceful civilian populations. against such dangers, democratic societies are 
certainly entitled to protect themselves. But they must do so in accordance with 
the norms of constitutionalism.

This means that democratic societies must afford basic protections for sus-
pects. The world of intelligence and surveillance, and of executive government 
action, can often make mistakes. such mistakes may be based on excitement, 
false facts and wrong presumptions. The death of the Brazilian worker in the 
london underground in July 2005 testifies to this danger. so does an event in 
australia which recently led to a substantial damages payout after asio and 
other federal operatives entered the wrong address at gunpoint, causing great 
alarm and distress to the residents there.91 mistakes and human errors inevitably 
occur. courts know this. it is what makes them vigilant to scrutinize executive 
action against the possibility of error, excess and unlawfulness.

91 australian Broadcasting corporation, Online, ‘couple win payout over asio, afP raid’, 1 
november 2005.
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centuries of experience demonstrates that judicial review has the enduring 
merit of subjecting governmental and other enthusiasms to the scrutiny of 
detached, independent-minded people well versed in history, including legal 
history. The experience of history and of the cases that i have collected, old and 
new, suggests the wisdom of this form of scrutiny. That is why the message of the 
courts for the present age is, and should be, a simple one. nothing fundamental 
has changed. indeed, the fundamentals remain in place. constitutionalism and 
the rule of law prevail. Judicial and constitutional review are crucial attributes 
of liberty. They must still apply. Business as usual.
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Chapter 7

Standards of Review 
of Administrative Action

review for reasonaBleness

P r o f  c o r A  H o e x t e r *

review for reasonableness naturally springs to mind in any discussion of the 
standards of review applicable to administrative action and possible varia-
tions in those standards. one explanation for this is more or less universal. 
reasonableness seems to invite review on the merits, or substantive review, and 
on that basis it is probably a controversial ground of review in every administra-
tive-law jurisdiction where it is found. But there are some distinctively south 
african explanations too. This ground of review is laden with political and 
emotional baggage for south african administrative lawyers because we had to 
make do with such a feeble version of it for so long, and because we had to fight 
so hard for a more vigorous one.

That battle was won decisively. Today s 33 of the constitution1 gives us an 
unqualified right to administrative action that is ‘reasonable’. with the enact-
ment of the Promotion of administrative Justice act 3 of 2000, however, a new 
problem arose: although the purpose of the statute was to ‘give effect to’ the 
rights in s 33, there was a marked and unfortunate contrast between the right 
to reasonable administrative action in s 33(1) and the corresponding provision 
in the act, s 6(2)h. That difficulty, too, has been overcome by the decision of 
the constitutional court in Bato Star Fishing (Pty) Ltd v Minister of Environmental 
Affairs & others2 — a case that illuminates several aspects of review for reason-

1 

* school of law, university of the witwatersrand, Johannesburg.
constitution of the republic of south africa, act 108 of 1996. section 33(1) and (2) read as 

follows:
 ‘(1) everyone has the right to administrative action that is lawful, reasonable and procedurally 

fair.
 (2) everyone whose rights have been adversely affected by administrative action has the right 

to be given written reasons.’ section 33(3) required the enactment of national legislation to 
‘give effect to’ the rights in subsecs (1) and (2), and was the spur behind the creation of the 
Promotion of administrative Justice act (PaJa).

2 2004 (4) sa 490 (cc).
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ableness. in the considerable light shed by the main judgment of o’ regan J3 
in Bato Star, this paper briefly examines the meaning of reasonableness as a 
ground of review in our administrative law, the standard of review called for, 
and related issues such as the relationship between reasonableness and judicial 
deference.

i reasonaBleness in The PasT

reasonableness played a strictly limited role in pre-democratic south african 
administrative law. There was a test for the reasonableness of administrative 
action of a legislative4 kind, and in 1976 we acquired a test for ‘purely judi-
cial’5 decisions, but our courts steadfastly denied that mere ‘administrative’6 
decisions could be tested for reasonableness per se — and of course such deci-
sions made up by far the largest category in the courts’ stilted and stultifying 
system of classifying administrative functions. instead we had what came to 
be called ‘symptomatic’ unreasonableness.7 only in the presence of gross8 
or strikingly gross9 unreasonableness were the courts willing to infer some 
sort of abuse of discretion: mala fides, ulterior motive or failure to apply the 
mind.

in the early days of the constitutional negotiations it was dispiriting to 
find that the anc, then a liberation movement, supported just the sort of test 
that might have found favour with the national Party government: a stan-
dard of ‘such gross unreasonableness … as to amount to manifest injustice’.10 
indeed, reasonableness was such a touchy subject during the negotiations that 
the word ‘reasonable’ did not itself appear in the administrative justice clause in 
the interim constitution;11 instead, s 24d promised administrative action that 

3 her judgment was concurred in by all the other member of the court. however, ngcobo J added 
a separate judgment in order to underscore the importance of transformation in the context of the 
enabling legislation (see para 69).

4 in terms of the venerable principle in Kruse v Johnson [1898] 2 QB 91.
5 as a result of the decision in Theron v Ring van Wellington van die NG Sendingkerk in Suid-Afrika 

1976 (2) sa 1 (a).
6 as stratford Ja indicated in Union Government (Minister of Mines and Industries) v Union Steel 

Corporation (South Africa) Ltd 1928 ad 220 at 236–7, ‘nowhere has it been held that unreasonable-
ness is sufficient ground for interference’.

7 The phrase was invented by Jérold Taitz: see ‘But ’Twas a famous victory’ 1978 Acta Juridica 109 
at 111.

8 Union Government v Union Steel Corporation Union Government (Minister of Mines and Industries) v 
Union Steel Corporation (South Africa) Ltd 1928 ad 220 at 237.

9 in National Transport Commission v Chetty’s Motor Transport (Pty) Ltd 1972 (3) sa 726 (a) at 735g–
h holmes Ja held that only gross unreasonableness of a ‘striking degree’ would warrant such an 
inference.

10 see the anc’s draft Bill of rights published in (1991) 7 SAJHR 110.
11 constitution of the republic of south africa, act 200 of 1993.
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was ‘justifiable’ in relation to the reasons given for it.12 in view of this history, 
it is remarkable that the drafters of the 1996 constitution were able to over-
come their fears so thoroughly as to include an unqualified right to reasonable 
administrative action in s 33(1).

some regard this lack of qualification as an open invitation to merits review 
and its dangers. The fear is that notwithstanding their lack of qualification to 
interfere with administrative matters, or what one might call their institutional 
incompetence, judges will be allowed and even encouraged to step outside their 
constitutional competence — their proper and confined constitutional role.13 
apprehensions of this kind no doubt explain why the legislature opted for such 
a heavily qualified ground of review for reasonableness in the PaJa. They also 
explain why reasonableness is the context in which one would expect to see 
the initial development of a doctrine of deference or respect in administrative 
law — which is precisely what has happened here in south africa. in Bato Star,14 
a case concerning the reasonableness of allocations of deep-sea fishing quotas, 
the constitutional court builds on the foundations laid by the supreme court 
of appeal in this regard.15

ii reasonaBleness Today

a The elements of reasonableness

These days it is uncontroversial that reasonableness in south african adminis-
trative law, as in several other jurisdictions, has two components: rationality 
and proportionality.16 This echoes a distinction that has been made in the juris-

12 ‘Justifiable’ may have sounded safer than ‘reasonable’, but in fact it was widely thought to 
mean exactly the same thing. however, the responses of the courts varied considerably, with some 
of them continuing to employ the framework of symptomatic unreasonableness. see c hoexter 
‘unreasonableness in the administrative Justice act’ in c lange & J wessels (eds) The Right to Know: 
South Africa’s Promotion of Administrative Justice and Access to Information Acts (2004) 148 at 151.

13 Traditional conceptions of institutional and constitutional competence are challenged in 
the particular context of socio-economic rights in m Pieterse ‘coming to Terms with the Judicial 
enforcement of socio-economic rights’ (2004) 20 SAJHR 383. several of Pieterse’s arguments are 
relevant to administrative law as well, and will be of considerable interest to anyone seeking an 
account of the separation of powers in south africa today.

14 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc).
15 in the same matter and in an earlier case: see the judgment of cameron Ja in Logbro Properties CC 

v Bedderson NO 2003 (2) sa 460 (sca) paras 20–22 and that of schutz Ja in Minister of Environmental 
Affairs and Tourism v Phambili Fisheries (Pty) Ltd; Minister of Environmental Affairs and Tourism v Bato 
Star Fishing (Pty) Ltd 2003 (6) sa 407 (sca) paras 47–53.

16 The acceptance of proportionality, in particular, tends to vary across jurisdictions. as de ville 
notes, the principle derives from german law and has application in a number of european coun-
tries. in english law proportionality tends to be confined to human-rights cases and those involving 
european community law. The principle has a foothold in canadian law, particularly where charter 
rights are concerned, but is less well accepted in australia and new zealand: J r de ville Judicial 
Review of Administrative Action in South Africa (2003) 203. for a recent account of the application

( … continued on next page)
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prudence of the constitutional court more generally between a standard of 
mere rationality and a more onerous requirement of reasonableness.17

rationality refers to the ‘structure’ rather than the effects of an adminis-
trative action. as i have explained more fully elsewhere,18 a rational action 
is one that is supported by the evidence available to the administrator and 
the reasons given for it, and one that is objectively capable of furthering the 
purpose for which the power was given and for which the action was purport-
edly performed. The point of proportionality, on the other hand, is to avoid an 
imbalance between the adverse and the beneficial effects or consequences of an 
action19 and to encourage the administrator to consider both the need for the 
action and the possible use of less drastic or oppressive means to accomplish 
the desired end.

Proportionality is by no means unknown to our common law,20 and in 
recent years there has been appreciable growth in judicial support for the 
concept in administrative law.21 its two essential components, balance and 
necessity, were nicely encapsulated in one of the grounds of review proposed 
by the south african law commission in the report that preceded the enact-
ment of the PaJa.22 clause 7(1)g of the commission’s administrative Justice 
Bill covered ‘disproportionality between the adverse and beneficial conse-
quences of the action’ and ‘less restrictive means to achieve the purpose for 
which the action was taken’.23 The element of ‘suitability’, which relates to the 

(continued from previous page … )
of unreasonableness and proportionality in england, india and sri lanka, see s felix ‘engaging 
reasonableness and Proportionality as standards of review in england, india and sri lanka’; and 
in relation to hong kong, see J chan ‘a sliding scale of reasonableness in Judicial review’ (unpub-
lished papers presented at a comparative administrative Justice conference at the university of 
cape Town, 20–22 march 2005).

17 see e g Bel Porto School Governing Body v Premier, Western Cape 2002 (3) sa 265 (cc) para 46; Khosa 
v Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) sa 505 (cc) para 
67. The distinction is pursued by h corder in his contribution.

18 see c hoexter ‘unreasonableness in the administrative Justice act’ in c lange & J wessels (eds) 
The Right to Know: South Africa’s Promotion of Administrative Justice and Access to Information Acts 
(2004) 148 at 153–4.

19 ibid.
20 for instance, parts of the test in Kruse v Johnson [1898] 2 QB 91 are based on proportionality. 

for further examples see J r de ville Judicial Review of Administrative Action in South Africa (2003) 
203 at 206n96.

21 see e g the much-cited test of ‘suitability, necessity and proportionality’ called for by van 
deventer J in Roman v Williams NO 1998 (1) sa 270 (c) at 281d–e; Schoombee v MEC for Education, 
Mpumalanga 2002 (4) sa 877 (T) at 885d–e; Mafongisi v United Democratic Movement 2002 (5) sa 567 
(Tk) paras 14–15; and the minority judgment of mokgoro and sachs JJ in Bel Porto School Governing 
Body v Premier, Western Cape 2002 (3) sa 265 (cc), especially para 166.

22 south african law commission Report on Administrative Justice (august 1999).
23 op cit 29.
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use of appropriate means, has sometimes been referred to by the courts24 but 
did not appear explicitly in the Bill.

b The scope and standard of review for reasonableness

as has been confirmed by the judgment of o’ regan J in Bato Star, the PaJa is 
now the main pathway to judicial review in our administrative law. 25 The next 
question, then, must be to what extent the PaJa gives effect to the two elements 
of rationality and proportionality.

The answer in relation to rationality is that s 6(2)f(ii) of the PaJa expresses 
this element in full measure. section 6(2)f(ii) is a fairly searching provision 
which enables a court to check that action is rationally connected to ‘the purpose 
for which it was taken; the purpose of the empowering provision; the informa-
tion before the administrator; [and] the reasons given for it by the adminis-
trator’. But the element of proportionality does not appear in the act, at least 
not explicitly. Parliament rejected the law commission’s proposal in this regard 
and replaced it with s 6(2)h, which is very reminiscent of the Wednesbury26 test 
of english law. section 6(2)h, while it does contemplate unreasonable effects, 
does not mention any kind of balance between means and ends or the use 
of less restrictive means, as the law commission’s recommended clause did. 
instead, it says that action is subject to review if it is ‘so unreasonable that no 
reasonable person could have so exercised the power or performed the func-
tion’. how are we to read this ground of review? in particular, what standard of 
reasonableness does it set; and can proportionality be read into it?

it might be argued that it is entirely appropriate to set a low standard for 
the review of reasonableness on the basis that courts must necessarily show 
deference to the judgment of administrators in this area. on this argument one 
would want to interpret s 6(2)h as requiring something similar to gross unrea-
sonableness. for instance, counsel in the case of Trinity Broadcasting (Ciskei) v 
Independent Communication Authority of South Africa27 argued that ‘perversity’ 
was what was intended by s 6(2)h. i do not myself support such arguments. far 
from it: i have argued in the past that the ordinary dictionary meaning of ‘rea-
sonable’ sets exactly the right standard — it finds a balance between a standard 

24 e g Roman v Williams NO 1998 (1) sa 270 (c) at 282c and 284i. kidd points out that because 
this element contemplates the use of means that are not unlawful or incapable of implementation, 
it often relates more to lawfulness than to reasonableness. see m kidd ‘following Bato Star: a guide 
to Pinpointing unreasonableness’ (unpublished paper presented at a conference of the society of 
law Teachers of south africa in Bloemfontein, January 2005) 7.

25 see Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) 
para 25.

26 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 kB 223 at 230 and 234, 
where lord greene mr asks whether a decision is ‘so unreasonable that no reasonable authority 
could ever have come to it’.

27 2004 (3) sa 346 (sca) para 21.
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so low that it allows for capricious decision-making and a standard of correct-
ness or perfection that is clearly too high because it allows judges to substitute 
their own view for that of the administrator.28 The ordinary meaning of ‘reason-
able’ allows for what i have termed legitimate diversity, or a space within which 
a range of reasonable choices may be made; and, i should add, this approach is 
in line with the constitutional court’s interpretation of reasonableness in the 
context of socio-economic rights.29

fortunately this second interpretation was preferred by the constitutional 
court in Bato Star, where the judgment of o’ regan J made it clear that we are 
not to read s 6(2)h as new wording for the old standard of gross unreasonable-
ness. her judgment emphasized two crucial points: that s 6(2)h must be read 
in conformity with s 33 of the constitution; and that the standard called for 
by s 33(1) is simply that of reasonableness, whose converse is simply unreason-
ableness and not some exaggerated version of it. drawing on the judgment of 
lord cooke in R v Chief Constable of Sussex, ex parte International Trader’s Ferry 
Ltd,30 she stated:

‘even if it may be thought that the language of s 6(2)h, if taken literally, might set a 
standard such that a decision would rarely if ever be found unreasonable, that is not 
the proper constitutional meaning which should be attached to the subsection. The 
subsection must be construed consistently with the constitution and in particular 
s 33 which requires administrative action to be ‘reasonable’. section 6(2)h should 
then be understood to require a simple test, namely that an administrative decision 
will be reviewable if, in lord cooke’s words, it is one that a reasonable decision-
maker could reach.’31

kidd32 makes the objection that this test is somewhat circular: since a deci-
sion is unreasonable if it is one that a reasonable decision-maker could not reach, 
the unreasonableness of the decision seems to depend on an evaluation of the 
reasonableness of the decision-maker in the circumstances. This, he rightly 
observes, does not make it any easier to work out ‘the precise positioning of the 
reasonableness bar’.33 But circularity is perhaps unavoidable whenever a court 

28 see e g c hoexter ‘The future of Judicial review in south african administrative law’ (2000) 
117 SALJ 484 at 510; c hoexter with r lyster (i currie ed) The New Constitutional and Administrative 
Law vol ii Administrative Law (2002) 182–4.

29 see e g Government of the Republic of South Africa v Grootboom 2001 (1) sa 46 (cc) para 41; Khosa 
v Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) sa 505 (cc) 
para 48.

30 [1999] 1 all er 129 (hl) at 157.
31 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) 

para 44.
32 m kidd ‘following Bato Star: a guide to Pinpointing unreasonableness’ (unpublished paper 

presented at a conference of the society of law Teachers of south africa in Bloemfontein, January 
2005) 2.

33 ibid.
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attempts to makes sense of the repetitious wording34 of Wednesbury-inspired 
formulations. more important, at least from my point of view, is that the test 
allows a judicious amount of administrative space. The Bato Star formulation 
succeeds in this regard, i believe, particularly since o’ regan J goes on to list a 
number of factors relevant to determining whether a decision is reasonable:

‘[T]he nature of the decision, the identity and expertise of the decision-maker, the 
range of factors relevant to the decision, the reasons given for the decision, the 
nature of the competing interests involved and the impact of the decision on the 
lives and well-being of those affected.’35

i shall revert to this list below, but it is worth noting now that it gives plenty 
of scope for the element of proportionality as well as that of rationality. The 
‘impact of the decision’ obviously adverts to the effects of a measure, and thus 
invites a proportionality enquiry in a direct way. however, broad factors such 
as ‘the nature of the competing interests involved’ and ‘the range of factors 
relevant to the decision’ are arguably flexible enough to allow for enquiries 
relating to balance, necessity, suitability and the use of less restrictive means.

Before Bato Star i argued that the best option in relation to s 6(2)h would 
be to amend it along the lines of the proportionality provision originally rec-
ommended by the law commission; and since legislative intervention seemed 
a most unlikely eventuality, i hoped that proportionality would be read into s 
6(2)h or the catch-all ground of ‘otherwise unconstitutional or unlawful’ in 
s 6(2)i.36 The decision in Bato Star does not rule out the last option, but the 
scope it gives in relation to s 6(2)h is especially to be welcomed.

c Review and appeal

‘although the review functions of the court now have a substantive as well as a 
procedural ingredient, the distinction between appeals and reviews continues to be 
significant. The court should take care not to usurp the functions of administrative 
agencies. its task is to ensure that the decisions taken by administrative agencies fall 
within the bounds of reasonableness as required by the constitution.’37

34 o’ regan J herself notes the feature of repetitiousness in para 44 of Bato Star Fishing (Pty) Ltd 
v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc), and there also cites lord cooke’s 
criticism in the Trader’s Ferry case (above) of the Wednesbury formula as ‘tautologous’.

35 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) 
para 45.

36 see further c hoexter ‘unreasonableness in the administrative Justice act’ in c lange & J wessels 
(eds) The Right to Know: South Africa’s Promotion of Administrative Justice and Access to Information Acts 
(2004) 148 at 160–1.

37 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) 
para 44.
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here the court in Bato Star acknowledges that reasonableness review has a ‘sub-
stantive element’, but it tells us in the same breath that the distinction between 
appeal and review must be maintained. is this feasible?

i have always asserted that the distinction between appeal and review is 
illusory when judges are scrutinizing administrative action — even when they
are using some of the most innocent-sounding grounds of review.38 in most 
cases it is practically impossible to tell whether a decision is within the limits of 
reason, or defensible, without looking closely at matters such as the information 
before the administrator, the weight given to various factors and the purpose 
sought to be achieved by the decision. only cases decided on the narrowest and 
most technical of grounds will not entail such scrutiny — for instance, failure to 
comply with a mandatory formality would not necessarily entail scrutiny of the 
merits. But otherwise i think it is unavoidable. it seems to me that courts have 
always immersed themselves in the merits in this way, even in the cases that 
most support a test of gross or otherwise egregious unreasonableness — cases like 
Union Government v Union Steel Corporation39 and National Transport Commission 
v Chetty’s Motor Transport (Pty) Ltd.40 and so i have argued that qualifications 
such as ‘gross’ are no real help in maintaining the distinction between review 
and appeal.41

in fact scrutiny,42 even of the merits, is not harmful in itself. The important 
thing is that judges should not use the opportunity of scrutiny to prefer their 
own views as to the correctness of the decision. The danger lies not in careful 
scrutiny but in judicial overzealousness in setting aside administrative decisions 
that do not coincide with the judge’s own opinions. no one has ever summed 
this up better than froneman dJP did in the Carephone43 case:

‘in determining whether administrative action is justifiable in terms of the reasons 
given for it, value judgments will have to be made which will, almost inevitably, 

38 see e g c hoexter ‘The future of Judicial review in south african administrative law’ (2000) 
117 SALJ 484 at 512; c hoexter with r lyster (i currie ed) The New Constitutional and Administrative 
Law vol ii Administrative Law (2002) at 185. referring to english law, J chan ‘a sliding scale of 
reasonableness in Judicial review’ (unpublished paper presented at a comparative administrative 
Justice conference at the university of cape Town, 20–22 march 2005) notes likewise that ‘it is 
almost impossible to determine rationality without at the same time considering the merits of the 
decision’ (at 2), and that even in the most extreme formulation of the Wednesbury test, ‘the courts 
accepted the necessity of entering into the arena of merits of the decision’ (ibid).

39 Union Government (Minister of Mines and Industries) v Union Steel Corporation (South Africa) Ltd 
1928 ad 220.

40 1972 (3) sa 726 (a).
41 see especially c hoexter ‘The future of Judicial review in south african administrative law’ 

(2000) 117 SALJ 484 at 512.
42 many writers speak about the intensity of scrutiny and levels of scrutiny. for me it is not so much 

the scrutiny that varies, or for that matter the basic applicability of grounds of review, but the 
court’s inclination to interfere with the decision in question.

43 Carephone v Marcus NO 1999 (3) sa 304 (lac).



69

sTandards of review of adminisTraTive acTion — reasonaBleness

involve the consideration of the “merits” in some way or another. as long as the 
judge determining [the] issue is aware that he or she enters the merits not in order 
to substitute his or her own opinion on the correctness thereof, but to determine 
whether the outcome is rationally justifiable, the process will be in order.’

d Is there more than one standard of reasonableness?

To me it seems a matter of logical necessity that there be more than one standard 
of review for reasonableness for administrative action.44 if reasonableness is a 
monolithic and unvarying concept it makes no sense to speak of deference or 
respect, as there will be no room for it — or at least not deference in the proper 
sense of variation in the court’s inclination to interfere with the decision.

however, it is essential to be clear about the nature of the variation, which 
today does not lie as it once did in the applicability or non-applicability of 
certain grounds of review to different kinds of administrative action. That was 
the way in which our pre-democratic law sought to achieve the right balance, 
and it proved to be a parsimonious, formalistic and altogether unsatisfactory 
method.45 fortunately the classification of administrative functions on which it 
was premised is not built into the PaJa. as a matter of logic, all the grounds of 
review set out in the PaJa apply to all administrative action as defined in the act. 
if something qualifies as administrative action under the act, every one of the 
grounds is applicable to that action. This feature points away from a scheme in 
which, for instance, rationality alone would apply to some kinds of administra-
tive action while both rationality and proportionality would apply to others.46 
one might add that the PaJa makes no overt distinctions between different 
kinds of action or degrees of unreasonableness, so on the statutory face of it the 
standard of reasonableness is the same for all administrative action — even if it 
is different for non-administrative action, such as executive action.47

But notwithstanding the applicability of all the grounds of review to all 
administrative action, there remains room for variation of the standard used in 
particular cases. indeed, it is this inherent variability that allows for the develop-

44 it goes without saying that reasonableness may have different meanings outside of this par-
ticular context. The various meanings of reasonableness in the context of socio-economic rights, 
administrative law, s 36 of the constitution and the area of ‘general public duties’ are explored by 
c steinberg in an unpublished research report: Can Reasonableness Protect the Poor? A Review of South 
Africa’s Socio-Economic Rights Jurisprudence (university of the witwatersrand, 2005) 22ff. cf a Pillay 
‘reviewing reasonableness: an appropriate standard for evaluating state action and inaction?’ 
(2005) 122 SALJ 419.

45 for a full discussion see c hoexter ‘The Principle of legality in south african administrative 
law’ (2004) 4 Macquarie Law Journal 165.

46 cf J r de ville Judicial Review of Administrative Action in South Africa (2003) 203 at 213–16.
47 as to this, see the contribution by h corder; and see a Pillay ‘reviewing reasonableness: an 

appropriate standard for evaluating state action and inaction?’ (2005) 122 SALJ 419 at 420, 424ff, 
who argues that the standard for review of administrative action must be higher than for executive 
action.
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ment of a theory of deference. as already noted, in Bato Star the constitutional 
court offers us a list of factors relevant to determining whether a decision is 
reasonable;48 and that is in itself an unequivocal indication of the inherent 
variability of the standard of reasonableness. while the factors are merely 
stated and the court offers no instructions as to how they might be applied, i 
would venture to note here that the potential variation may be considerable. 
for instance, the decision-maker’s expertise, which is just one of the six factors 
mentioned, is probably capable on its own of making a real difference to a 
court’s assessment of reasonableness in a particular case. in Bato Star itself the 
range of competing interests involved in the allocation of fishing quotas and 
the resultant complexity of the decision proved significant,49 and in another 
case they could conceivably be decisive even if there were some doubt as to the 
decision-maker’s expertise.

The role played by the factors has to do with the nature of the relationship 
between reasonableness and deference, an issue dealt with more directly under 
the next heading.

e The relationship between reasonableness and deference or respect

There is in some quarters the misconception that deference is a sort of evil 
trump card that upsets the normal playing of the game of review. on this mis-
guided approach, deference is an extraneous factor that prevents a court from 
denouncing unreasonableness where it finds it. so an administrative decision 
may be obviously irrational or unreasonable, but if the decision-maker happens 
to have particular expertise or the decision is a complex one then the court 
somehow loses its power to intervene.

in fact it is a mistake to regard deference as something outside constitu-
tional and administrative law in this way. rather, as the court makes clear in 
Bato Star, it is part of the law. This emerges from the judgment of o’ regan J 
in several ways. first, she cites a dictum of lord hoffmann in the BBC case50 
in which he is critical of the term deference — partly because of its ‘overtones 
of servility’,51 and partly because it suggests something extraneous to the law, 
such as courtesy to the other branches of government. in the quoted portion of 
his judgment lord hoffmann soon banishes both of these misapprehensions. 
‘when a court decides that a decision is within the proper competence of the 

48 Para 45.
49 The enabling legislation, the marine living resources act 18 of 1998, listed a range of diverse 

and sometimes opposing interests to be taken into account by the decision-maker. see para 49 et seq 
of Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc).

50 R (on the application of ProLife Alliance) v British Broadcasting Corporation [2003] 2 all er 
977 (hl).

51 ibid para 75, quoted in para 47 of Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & 
others 2004 (4) sa 490 (cc).
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legislature or executive’, he says, ‘it is not showing deference. it is deciding the 
law.’52 o’ regan J, too, helps to banish any suggestion of servility by preferring 
the term ‘respect’ in her judgment. she begins by talking of ‘deference’ as it was 
described and applied by the supreme court of appeal in the same matter,53 but 
almost immediately shifts to ‘respect’, used both as a verb and a noun.

secondly, o’ regan J leaves her reader in no doubt that deference/respect 
flows from ‘the fundamental constitutional principle of the separation of powers 
itself’54 and ‘the proper role of the executive within the constitution’55 rather 
than judicial courtesy or etiquette. Thirdly, she states explicitly56 that deference 
does not mean rubber-stamping an unreasonable decision simply because of 
the complexity of the decision or the identity of the decision-maker.

iii reasonaBleness in fuTure

reasonableness has a long history in our administrative law, but in many ways 
the past seems like an extended lesson on what not to do in relation to this 
ground of review — and Bato Star feels like the proper beginning of things. 
fittingly enough, in Bato Star Justice o’ regan answers some of the ‘difficult 
questions of administrative law’ she herself identified in a published conference 
paper: ‘the requirement of “reasonable” administrative action, … the question 
of the appropriate judicial scrutiny of administrative decision-making [and] the 
relationship between the PaJa standards and the constitutional standards’.57 
Plenty of work remains to be done, of course. a pressing task is to explore the 
meaning of the factors outlined by the constitutional court — an area in which 
kidd58 has already made a valuable contribution. another question is whether 
those factors are compatible with the canadian model of working out fairly 
clear levels of review,59 and whether we might borrow from that model.

52 R (on the application of ProLife Alliance) v British Broadcasting Corporation [2003] 2 all er 977 (hl) 
para 76, quoted in para 47 of Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 
2004 (4) sa 490 (cc)). here ‘deference’ is of course intended to mean servility or courtesy.

53 Minister of Environmental Affairs and Tourism v Phambili Fisheries (Pty) Ltd; Minister of Environmental 
Affairs and Tourism v Bato Star Fishing (Pty) Ltd 2003 (6) sa 407 (sca) para 47 in the judgment of 
schutz Ja, quoted in para 46 of Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 
2004 (4) sa 490 (cc).

54 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) 
para  6.

55 ibid para 48.
56 ibid.
57 kate o ’regan ‘Breaking ground: some Thoughts on the seismic shift in our administrative 

law’ (2004) 121 SALJ 424 at 437, originally a paper presented at the SALJ Jubilee conference held 
in Johannesburg in october 2003.

58 m kidd ‘following Bato Star: a guide to Pinpointing unreasonableness’ (unpublished paper 
presented at a conference of the society of law Teachers of south africa in Bloemfontein, January 
2005).

59 see e g J m evans ‘deference with a difference: of rights, regulation and the Judicial role in the 
administrative state’ (2003) 120 SALJ 322.
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in some ways Bato Star also feels like the start of a ‘coherent political and 
constitutional theory to underpin administrative law and legitimize it’ — and 
again, it was kate o’ regan herself who called for such a theory.60 in this respect, 
too, there remains a good deal of theorizing to be done. nevertheless, in a 
dozen paragraphs in Bato Star the constitutional court contributes more to 
the foundations of such a theory than we seem to have managed in as many 
decades of wrangling about reasonableness.

60 kate o ’regan ‘Breaking ground: some Thoughts on the seismic shift in our administrative 
law’ (2004) 121 SALJ 424 at 428.
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Reviewing ‘Executive Action’

P r o f  H u g H  c o r d e r *

i welcome the opportunity to pay tribute to chief Justice arthur chaskalson on 
this occasion. as national union of south african students (nusas) national 
law co-ordinator 27 years ago, i had the effrontery, if not downright bad 
manners, to challenge arthur chaskalson at question time after an eloquent 
after-dinner speech at wits. i asked what he, a successful practitioner, was going 
to do about access to justice. i did not know at that stage that planning of the 
legal resources centre was far advanced, nor did i imagine that the person i was 
challenging with such bravado would in sixteen years be the first chief Justice 
of a free south africa. i would like to use this occasion to apologize formally.

The aspect of reasonableness review allocated to me in this three-hander is 
‘review in the context of executive as opposed to administrative action’.

in approaching any distinction between types of official action i have always 
found it very useful, for teaching purposes and to help me try to make sense of 
the common-law casuistry which was our administrative law till the mid-90s, 
to take what i term a ‘spectrum-like’ (rather than spectral) approach to the 
empowerment and accountability of administrators. This is like the ‘variability’ 
for which cora hoexter has called1 and can be used to explain why deference 
to the decision of an administrator is appropriate in certain circumstances while 
abhorrent in others. it seems to me that this is preferable to the much-maligned 
‘classification of functions’ approach which became an end in itself in middle 
to late apartheid and which is making an altogether more nuanced comeback in 
the administrative review of the constitutional era. Being spatially challenged, 
i tend to see a spectrum as a straight line or sometimes a graph, but the dic-
tionary meaning also fits. so we see that a spectrum2 is an

‘image formed by rays of light or other radiation or sound in which the parts are 
arranged in a progressive series according to the refrangibility i.e. according to 
wavelength; this is characteristic of a body or substance when emitting or absorbing 
radiation.’ or the ‘entire range of anything arranged by degree, quality, etc.’

1 

* dean, faculty of law, university of cape Town.
‘The future of Judicial review in south african administrative law’ (2000) 117 SALJ 484, 504 

and 514–517
2 concise oxford dictionary 7 ed (1982), 1019



corder

74

seeing things spectrally can help as a working model. for example, if one places 
the degree of discretion authorized to a particular administrator from zero to 
one hundred on a spectrum, one can predict with a fair degree of confidence 
that the scope, depth or intrusiveness of accountability (and thus review-
authority of a judge) will be highest where the discretion is lowest and rise in 
inverse proportion to the decline in discretion. similarly if one wishes to draw a 
distinction between the notions of rationality, justifiability and reasonableness 
which have been so central to administrative review since 1994, it may help 
to situate them on a spectrum which starts with (narrow procedural) review 
and ends in ‘wide appeal’, where all evidence may be disputed, new evidence 
led, and the appellate body has full freedom to substitute its own view for that 
of the original decision-maker. none of this is hugely novel, but it may assist 
administrative lawyers in one of their most urgent tasks, that of establishing a 
certain measure of certainty and predictability of outcome where disputes arise 
when the executive branch acts.

it is therefore understandable, when confronted by the vast array of admin-
istrative acts and decisions taken and made on a daily basis in any modern 
state, that one would resort to some sort of classification; especially if, as a judge 
being required to review the validity of such action, one’s decision would have 
serious consequences for the state and the parties affected by the action.

Thus the well-known ‘doctrine’ of the classification of functions, that would 
divide administrative action into legislative, judicial, quasi-judicial, ministe-
rial and purely administrative functions. The judicial response when using this 
classification was to vary the intensity of review, the lightest touch being used 
where the administrative discretion exercised was greatest (judicial, legislative), 
the judicial scrutiny becoming more intrusive as one moved across the spec-
trum. This is not an illogical or improper approach; sadly, despite the prescient 
warning of schreiner Ja fifty years ago in Pretoria North Town Council v AI Electric 
Ice Cream Factory,3 that such classification should be used as the means to an 
end, it gradually became an end in itself. This obtained until the dying days of 
the apartheid era, when the adoption by the appellate division of the legitimate 
expectation idea,4 the willingness to review administrative action of a legislative 
nature,5 and eventually the adoption of the general duty to act fairly6 returned 

3 1953 (3) sa 1 (a), 11.
4 Administrator, Transvaal v Traub 1989 (4) sa 731 (a).
5 South African Roads Board v Johannesburg City Council 1991 (4) sa 1 (a).
6 Du Preez v Truth and Reconciliation Commission 1997 (3) sa 204 (a), the most significant judgment 

delivered in the area of administrative law by the appellate division in the short period in which 
it was denied jurisdiction in ‘constitutional matters’ and so focussed on developing the common 
law.
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us to the original purpose of classification. now, after Bato Star7 and New Clicks,8 
we seem to be heading for a new form of classification of administrative action: 
at least to draw a distinction between ‘legislative’ and ‘adjudicative’ (all other?) 
acts. i am not sure yet how helpful this will be, particularly in the context of the 
developing influence of the Promotion of administrative Justice act (PaJa),9 
but we should monitor this aspect of the work of the courts.

against this background, i wish to focus on another class of state action 
which occurs in the remit of the executive branch of government, but which 
is not regarded as administrative action, either as generally understood or as 
defined10 in PaJa. what seems to set executive action apart is the nature of the 
action (characterized by a very high policy content, very large doses of discre-
tion and a high level of decision-making) as well as the identity of the actor 
(typically the head of state, the head of the executive, a minister or a Premier). 
every system is familiar with this — in our common law constitutional history, 
these are the prerogatives which, once established to the satisfaction of the 
reviewing judges, were immune from review until relatively recently.

There has been a shift in the last two decades, however, as judicial authority 
globally has grown, and as the reach of the rule of law has deepened.11 in our 
own system, of course, the advent of democratic constitutionalism means that 
governmental action of whatever nature is subject to constitutional review. 
what is critical naturally, is the intensity or intrusiveness of that review and 
the standards against which review takes place. Judges must take a lighter touch 
by virtue of the consciousness of their role under the separation of powers 
when action is deemed to be ‘executive’, yet the clear duty to insist on compli-
ance with the constitutional mandate remains. in the constitutional court, 
Hugo12 set the scene, and Pharmaceuticals13 and SARFU14 have entrenched that 
view. There have been a number of other such instances in the courts, set out 
admirably by Jacques de ville in his Judicial Review of Administrative Action in 

7 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc), in 
which the constitutional court for the first time grappled authoritatively with the concept of rea-
sonableness review in the context of the constitution and the Promotion of administrative Justice 
act, 3 of 2000.

8 Minister of Health and Another v New Clicks South Africa (Pty) Ltd & others (Treatment Action 
Campaign and Innovative Medicines South Africa, Amici Curiae) case ccT 59/04, judgment delivered 
30 september 2005, as yet unreported.

9 act 3 of 2000.
10 op cit s 1i attempts an extensive yet indecisive definition of ‘administrative action’.
11 for a discussion of the extent of the reviewability of the prerogative powers in english law, see 

de smith, woolf and Jowell Principles of Judicial Review (1999), 5-037 to 5-046.
12 President of the Republic of South Africa v Hugo 1997 (1) sa 1 (cc).
13 Pharmaceutical Manufacturers Association of South Africa: In re Ex parte President of the Republic of 

South Africa 2000 (2) sa 674 (cc).
14 President of the Republic of South Africa v South African Rugby Football Union 2000 (1) sa 1 (cc).



corder

76

South Africa,15 and of course PaJa has now prescribed16 that executive ‘powers 
or functions’ at national, provincial and local levels are to be excluded from 
the concept of administrative action. There was much discussion in New Clicks 
about whether ‘legislative action of an administrator’ was generally subject to 
PaJa or not — my own sense is to be with the chief Justice17 on this — but the 
court as a whole declined to take a position.18 as to what will be ‘executive 
action’, we have some good guidelines in the sections of the constitution listed 
in section 1i(aa), (bb) and (cc) of PaJa, but there will no doubt be future 
disputes in the courts which will explore the limits or boundaries of this idea. 
where the judiciary draws the line will be critical.

Perhaps more important is the variability of the standard of review. about 
18 months ago, Justice o’ regan predicted at an informal gathering19 that 
administrative justice and socio-economic rights would be the major areas of 
activity for the constitutional court in its second decade. The exercise of execu-
tive powers often impacts directly on socio-economic concerns, as we saw in 
New Clicks. what basis for review will the courts use? The answer seems to be 
clear: whatever the directly applicable sections of the constitution prescribe, 
bolstered by the principle of legality.20

until New Clicks, legality seemed to imply the notion of a basic measure of 
rationality (in the decision-making process) as opposed to reasonableness (the 
proportionality of outcome).21 while New Clicks was not directly concerned 
with ‘executive action’ as i have outlined it, the contrasting styles of chaskalson 
cJ and sachs J provide the limits of a spectrum of judicial views, i would argue, 
in terms of how ‘executive action’ will be reviewed in future. The chief Justice 
was concerned to take a ‘unified’ approach to judicial review of administrative 

15 Jr de ville Judicial Review of Administrative Action in South Africa (2003) 59–60.
16 act 3 of 2000, s 1i (aa), (bb) and (cc).
17 chaskalson cJ in Minister of Health and Another v New Clicks South Africa (Pty) Ltd & others 

(Treatment Action Campaign and Innovative Medicines South Africa, Amici Curiae) case ccT 59/04, 
judgment delivered 30 september 2005, as yet unreported, paras 120 to 135. reading PaJa as a 
whole, in the light of my involvement in its drafting and the history of judicial review of adminis-
trative action in south african law, leaves me in little doubt that the chief Justice’s interpretation 
is faithful to the constitutional enterprise. see, too, in support, c hoexter ‘The future of Judicial 
review in south african administrative law’ (2000) 117 SALJ 484.

18 see particularly moseneke J in New Clicks (above) paras 722–724, with whom madala, mokgoro, 
skweyiya and yacoob JJ concurred. The rest of the court held for various reasons to support the 
application of PaJa to ministerial law-making authority in the circumstances of New Clicks.

19 held on 6 may 2004, attended mainly by graduates of the faculty of law of the university of 
cape Town, at the offices of a leading firm of attorneys in gauteng.

20 This is the composite outcome of the judgments of the constitutional court in Pharmaceutical 
Manufacturers Association of South Africa: In re Ex parte President of the Republic of South Africa 2000 (2) 
sa 674 (cc), Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 
(cc), and New Clicks (above)

21 see in particular the judgment of chaskalson cJ in Pharmaceutical Manufacturers Association of 
South Africa: In re Ex parte President of the Republic of South Africa 2000 (2) sa 674 (cc) at para 85.
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action including legislative action of the executive within the strained defini-
tion of administrative action in the PaJa. he repeatedly stressed the importance 
of PaJa and of s33 of the constitution, with its notions of lawfulness, proce-
dural fairness and reasonableness as justiciable standards of review.22

sachs J took a different approach: let the definition of administrative action 
in PaJa be narrow, let it apply to the myriad of ‘adjudicative’ administrative acts 
done on a daily basis.23 for him, the making of subordinate legislation does not 
fit the statutory definition, so don’t make administrative review do all the hard 
work (as it did under apartheid).24 he would rather have us use an expanded 
notion of ‘legality’ as the standard for review of acts of the executive branch 
which do not fit the definition of administrative action.25 These must include 
‘executive action’ as well as legislative action taken by an administrative body. 
Justice sachs then referred26 to any number of constituent parts of ‘legality’ to 
be found in the constitution: such as s33 (right to just administrative action), 
s1 (founding values) and s195 (standards for the public service), as well as the 
principles underlying the constitution. These requirements were repeatedly 
summarized as a striving for the constitutional values of openness, responsive-
ness and accountability.27 one of the consequences of the sachs approach is 
effectively to allocate greater scope to the judiciary in its interpretive role, in 
determining which values of the constitution to stress. Judicial policy thus 
comes more clearly to the fore.

in conclusion, it seems to me that the judgments in New Clicks collectively 
set the benchmark for the review of ‘executive action’ in the future.28 i have no 
doubt that all the judgments bear detailed study and that the case as a whole 
is the most significant in the sphere of administrative law, and perhaps more 
widely, that has been delivered in the constitutional era. i end with the fol-
lowing extract from an article published twenty years ago:

22 see Minister of Health and Another v New Clicks South Africa (Pty) Ltd & others (Treatment Action 
Campaign and Innovative Medicines South Africa, Amici Curiae) case ccT 59/04, judgment delivered 
30 september 2005, as yet unreported, at paras 147–192, for extensive discussion of these require-
ments by chaskalson cJ.

23 op cit at paras 592–596.
24 op cit at para 587. it is widely acknowledged that an application for judicial review of admin-

istrative action was almost always the only means available through the law to those discrimi-
nated against or oppressed by the apartheid regime to challenge such governmental action. for an 
account of such court challenges in the areas of race and security, see John dugard Human Rights 
and the South African Legal Order (1978), especially at 303–390.

25 op cit at paras 611–615, per sachs J.
26 op cit at para 585 ff, and the footnotes referred to there.
27 op cit at para 625, for example.
28 although it must be acknowledged that the range of the judgments and the variations of 

viewpoints and alliances of opinion make the determination of an authoritative ratio a complex 
process.
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‘our law, in so far as the judicial control of the administrative process is concerned, 
is at the crossroads. The path which is now taken will determine whether the 
administrative process will be opened up to public scrutiny and judicial control, 
or whether it will remain secretive and in many respects beyond the control of the 
courts. it is ultimately in the interests of good administration and good government 
that what lord devlin has described as the “timorous view of the supervisory func-
tions of the court” should not prevail. The judgment of Jansen Ja in Theron v Ring 
van Wellington has shown the path that can be taken. if others follow, our law can 
be developed to provide the protection which is needed against the abuse of power 
by the executive authorities. The question is: will this path be followed?’

The writer was arthur chaskalson.29 i have used this to emphasize our hon-
ourand’s leading role in the field over a long period. Perhaps we are once more 
at a crossroads in our administrative law? i would suggest that the different 
opinions apparent in the several approaches to the reviewability of subordinate 
legislation encountered in New Clicks point to at least three directions in which 
the law of administrative justice could develop in south africa. underlying 
such divisions are contrasting judicial styles and policies towards the exercise of 
the review powers which they are enjoined by the constitution to wield.

The choice of roads ahead appears to be the following. as the constitutional 
court increasingly frequently is confronted with challenges to ‘executive 
action’, it will have to choose whether to hold the executive to account after 
quite intense scrutiny (the chaskalson approach), or to test it against the ele-
vated and more flexible principle of legality (that of sachs J), or to be more 
cautious and restrained, preferring to reserve their view as long as possible 
(the approach of moseneke J and those who concurred with him). There are 
strengths in each of these approaches. given the history of judicial responses 
to the development of executive power, however, especially in times of political 
and socio-economic crisis, both in south africa and abroad, i would argue that 
chief Justice chaskalson’s bold and clear statement of the court’s authority to 
review is a significant milestone in our law, one that ought in time to be estab-
lished as the preferred judicial stance. we will look back at it in the future with 
appreciation.

29 ‘legal control of the administrative Process’ (102) 1985 SALJ 419,433.
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Five Models of Intensity of Review

P r o f  J o n A t H A n  k L A A r e n *

The aim of this presentation is to sketch the outlines for a debate over a theory 
that can specify the intensity of judicial review of administrative and executive 
action in terms of the constitution.1

Three Baseline ProPosiTions
This inquiry takes for granted three propositions that may not be completely 
obvious but appear nonetheless to be accepted in mainstream south african con-
stitutional scholarship and, perhaps more importantly, in daily legal practice.

The first proposition is that all actions by state actors are subject to consti-
tutional review and to judicial review under the constitution. This proposition 
takes us back to questions of the meaning and interpretation of S v Makwanyane, 
including unresolved issues such as the basic structure doctrine.2 This proposi-
tion informs the inquiry pursued here, although not directly.

The second proposition is that the concept of intensity of judicial review is 
significant and can usefully be guided by a theory or model of judicial review. 
This would be an example of a middle-level theory, a theory that guides our 
travel along the distance from the acceptance of the constitution to the reality 
of deciding cases.3 an early contest over appropriate guidance or principles 

1 

* school of law, university of the witwatersrand, Johannesburg.
one could contest this exercise on the grounds that it hastily and without justification collapses 

the categories of executive and administrative action. however, the intention to look for a single 
theory that can guide review of both categories of action is a considered one, aiming to explore 
the question substantively and without committing to the distinction between types of govern-
ment action (see model three, distinguishing between executive and administrative action). see 
also Minister of Health v New Clicks South Africa (Pty) Ltd (Treatment Action Campaign and Innovative 
Medicine South Africa, Amici Curiae) 2006 (1) Bclr 1 (cc) . likewise, this exercise sees all action as 
affecting rights and avoids answers based on the categorization of action as ‘infringing rights’ or 
‘implementing policy’ (see model four).

2 f michelman ‘constitutional authorship, “solomonic solutions”, and the unoriginalist mode of 
constitutional interpretation’ (1998) Acta Juridica 208; r Bunche ‘unconstitutional constitutional 
amendments: should the Basic structure doctrine of the indian supreme court apply to the south 
african constitution?’ (unpublished student paper).

3 one example of a contribution towards such a theory (in the specific context of reasonableness 
review of administrative action) was proposed by Justice o’regan in october 2003 when she identified 
at least four factors that needed to be taken into account in identifying appropriate standards of scrutiny: 
factors of ‘expertise of the tribunal, polycentric decisions, the need for an efficient administration, the 
constitutional commitment to responsiveness, transparency and accountability’. ‘Breaking ground: 
some thoughts on the seismic shift in our administrative law’. The theoretical models of judicial review
outlined here are intended to operate at a higher level of abstraction than strictly within admini-
strative law.
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to govern judicial review occurred prior to and during the 1993 Breakwater 
conference in the form of the hard-nosed/soft-nosed debate.4

a third proposition is that we can and should make a useful distinction at 
the constitutional level between the concepts of constitutional competence and 
judicial jurisdiction on the one side (e g the sca is not the highest court of appeal 
‘in constitutional matters’) and the concept of standards of judicial review on 
the other (e g the intensity of the scrutiny a court will give to a matter).

five inTensiTy-guiding models of Judicial review

given these three baseline propositions, one could say that there are (at least) 
five ways to specify an intensity-guiding model of judicial review.5

(1) Inherent variability

The first model would be one that is close to denying the second assumption 
(that it is possible to outline a theory of intensity of review). it would claim 
that judicial review is inherently variable. This would be close to the theory 
of judicial review of administrative action articulated by the supreme court of 
appeal in Container Logistics.6 This is an all circumstances view. This model, at 
least in a strong version, does not really allow for the building of any model to 
guide the standard of judicial review.

(2) Deference and the separation of powers

a second model would be that of deference. There have been debates running 
at least to some extent in parallel on this terminology and concept in england 
and south africa which go beyond what can be covered here. The south african 
result has been so far that the concept turns on a concept of the separation of 
powers and not on an attitude of respect (in the ordinary sense of the word) 
owed by the judiciary to the executive.7 in one version of this model, it could 
amount to a rejection of the third proposition (the distinction between juris-
diction and standard of review), claiming instead that wherever a court has 

4 see g marcus & d davis ‘Judicial review under an anc government’ (1991) 7 saJhr 93; a sachs 
‘from the violable to the inviolable: a soft-nosed reply to hard-nosed criticism’ (1991) 7 SAJHR 98.

5 an arguably distinct model that cannot be fully explored here is one that bases the intensity of 
judicial review on the distinction between review and appeal. while the review and appeal distinction 
is a formalistic and blunt instrument, it may be seen to capture elements either or both of the theory of 
separation of powers (in cases of statutory review) or of the structure of the judiciary (in cases of review 
of inferior courts). in the scheme of this presentation, it thus combines elements of model two (the 
separation of powers) and model five (constitutional competence). see also S v Boesak 2001 (1) Bclr 36 
(cc) (analysing review in the context of competent jurisdiction of the constitutional court).

6 Commissioner of Customs and Excise v Container Logistics (Pty) Ltd 1999 (3) sa 771 (sca).
7 see Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) sa 490 (o’regan J) para 

46 (discussing c hoexter ‘The future of Judicial review in south african administrative law’ (2000) 
117 salJ 484 and d dyzenhaus ‘The Politics of deference: Judicial review and democracy’ in m 
Taggart (ed) The Province of Administrative Law (1997)).



81

five models of inTensiTy of review

jurisdiction such a court is bound to exercise constitutional review and to do so 
with a consistent degree of intensity or scrutiny.8

while this must be true, it is not always clear how far the conceptual linkage 
to separation of powers gets one. while helpful, this linkage often seems to lead 
to a multi-factor kind of analysis, factors the weight of which themselves must 
of course be measured against shifting notions of the doctrine of separation 
of powers.9 The judgment of the constitutional court in Heath10 is arguably 
an example of a judgment that explicitly reasons on the basis of separation of 
powers and results in a multi-factor analysis and yet does not articulate a repli-
cable theory of the independence of the judiciary. if deference leads us to sepa-
ration of powers it does not appear that separation of powers leads us — at least 
in any middle-level obvious sense — to a model that can guide the intensity of 
judicial review. nor, at least from one perspective, is it clear that it should.11

(3) Subject matter jurisdiction

The third model would build directly upon the third proposition that there is a 
hard distinction between jurisdiction and intensity of review. it allows for review 
to vary by type of subject matter jurisdiction. This third model specifies the types 
of subject matter jurisdiction through jurisdictional concepts, such as the distinc-
tion between administrative and executive action. at least for those judges who 
viewed the making of delegated legislation as definitely falling inside or outside 
the category of administrative action, New Clicks can thus be understood as an 
example of the operation of this sort of model.12 an earlier example would be 
President of the Republic of South Africa v Hugo13 where the action of the President 
in pardoning was clearly defined as executive, with a resultant real but relaxed 
standard of review. The predictive power of this model does not lie in the identifi-
cation of a set of factors but rather in the categorization of government action.

(4) Subject matter jurisdiction
a fourth model is also one that builds upon the third proposition and allows for 
review to vary by type of subject matter jurisdiction. however, it starts from the 
other end of the subject matter jurisdiction concept than does the third model. 

8 such a rejection and the strong version of this model works better for judicial review based on 
the principle of legality than for judicial review outside of the principle of legality.

9 in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & others 2004 (4) sa 490 (cc) para 
48, this linkage elaborated upon the factors relevant to reasonableness review identified earlier by 
o’regan J.

10 South African Association of Personal Injury Lawyers v Heath 2001 (1) sa 883 (cc), 2001 (1) Bclr 
77 (cc).

11 i currie ‘Judicious avoidance’ (1999) 15 SAJHR 138.
12 Minister of Health v New Clicks South Africa (Pty) Ltd (Treatment Action Campaign and Innovative 

Medicine South Africa, Amici Curiae) 2006 (1) Bclr 1 (cc).
13 1997 (4) sa 1 (cc).
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model four provides guidance for the intensity of review not from the starting 
point of jurisdictional concepts but rather from the starting point of the subject 
matter as found in the Bill of rights. To the extent that a matter affects rights 
as specified in the Bill of rights, it will receive more intense review.14 in a dif-
ferent institutional setting, this approach has been put into place in england as 
has been noted by the court here: ‘The approach now adopted by the courts of 
england to judicial review in public law cases, is that “the intensity of review … 
will depend upon the subject matter in hand”.15

(5) Constitutional competence
a fifth model works more with ideas of constitutional competence than with 
the idea of subject matter jurisdiction. it would base its guidance for the inten-
sity of review in a structural understanding of the working of the constitution. 
This is a model that fits closely with the jurisprudence of some of Justice sachs’ 
judgments.16 This model would pay close attention to the provenance of action 
within the structure of the constitutional state. for instance, where subordinate 
legislation has been approved (or at least not disapproved) by a committee of 
the legislature, the implication is that a court would presumably exercise a less 
intensive form of scrutiny, recognizing that the constitution has given such 
competence at least in the first instance to another body (in this example a 
democratically elected legislature).

evaluaTion

it seems likely that as south african constitutional jurisprudence develops, the 
first two models will not have as much direct impact on the intensity of review 
employed as will some combination of the last three (indeed, in my prediction, 
mostly models three and four). still, this scheme is only one of middle-level 
theory: the doctrine of the separation of powers — perhaps the key concept of 
a ‘delicate balance in a constitutional democracy’ — is and will remain founda-
tional to judicial review.

14 This model may be understood to have its own version of ‘jurisdictional concept’. where a 
matter is concerned with ‘policy’, it will not affect rights and will not attract the more intense 
version of review.

15 Bel Porto School Governing Body v Premier of the Western Cape Province 2002 (3) sa 265 (cc) quoting 
R v Secretary of State for the Home Department, ex parte Daly [2001] 3 all er 433 (hl) at para 28.

16 Executive Council of the Western Cape Legislature v President of the Republic of South Africa 1995 (4) 
sa 877 (cc); Democratic Alliance v Masondo no 2003 (2) sa 413 (cc); Minister of Health v New Clicks 
South Africa (Pty) Ltd (Treatment Action Campaign and Innovative Medicine South Africa, Amici Curiae) 
2006 (1) Bclr 1 (cc).
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Chapter 10

A Delicate Balance
remedying Breaches of The consTiTuTion

A d V  g e o f f  B u d L e n d e r

i am very grateful to have been given the opportunity to participate in this 
symposium to pay tribute to arthur chaskalson, who for so many years and in 
so many ways has been my teacher, my colleague, and my friend.

in Minister of Health v TAC (no 2),1 the constitutional court indicated that 
‘a mandamus and the exercise of supervisory jurisdiction’ may be necessary to 
ensure an effective remedy for a breach of a constitutional right. a year later, 
the supreme court of canada held in Doucet-Boudreau v Nova Scotia2 that a trial 
judge could, after ordering that a government build minority-language schools, 
retain jurisdiction over the case and require the government to report back to 
the judge with affidavits on its progress in complying with the order. These deci-
sions make clear that both south african and canadian judges are not limited 
to declaratory or one-shot remedies. however, in TAC the constitutional court 
refused to follow the structural interdict or injunction ordered by the high 
court, on the basis that ‘the government has always respected and executed 
orders of this court. There is no reason to believe that it will not do so in the 
present case.’3

although it is now clear that judges can issue structural injunctions and 
retain supervisory jurisdiction, it is not yet clear when they should do so, and 
how such relief should be fashioned. in an article which kent roach and i 
recently published in the South African Law Journal,4 we attempted to set out 
some principles for determining when mandatory and on-going structural relief 
will be appropriate and just. we recognized that complex remedial issues raise 
difficult issues implicating the separation of powers and the appropriate role 
of the judiciary, the executive and the legislature. The convergence of south 
african and canadian law on this issue is not surprising given the influence of 
the canadian charter on the drafting of our Bill of rights. Both constitutions 

1 2002 (5) sa 721 (cc) [‘TAC’]. see also Pretoria City Council v Walker 1998 2 sa 363 (cc)
2 [2003] 3 scr 3
3 TAC at para 129
4 k roach and g Budlender ‘mandatory relief and supervisory Jurisdiction: when is it appropriate, 

Just and equitable?’ (2005) 122 South African Law Journal 325–351.
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contemplate wide remedial powers for courts.5 Both bills of rights contain 
positive rights and recognize that simply to strike down state actions and state 
laws will not be enough to secure constitutional justice. and it is particularly 
where positive action is required, that some ongoing judicial supervision may 
be appropriate.

in the first and second parts of our article, kent roach and i outlined south 
african and canadian law on mandatory relief and supervisory jurisdiction 
both before and after the TAC case and doucet-Boudreau. i am not going to 
rehearse that material here. i am however going to speak to the third part of the 
article, which proposed some guidelines and principles for when mandatory 
relief and supervisory jurisdiction may be appropriate in constitutional cases. i 
am then going to say something about the issue of deference or respect and its 
relation to remedies.

Guidelines and principles

in south africa, the starting-point has to be the judgment in Fose v Minister 
of Safety and Security, in which Justice ackermann, for the majority, said the 
following:

‘appropriate relief will in essence be relief that is required to protect and enforce 
the constitution. depending on the circumstances of each particular case the relief 
may be a declaration of rights, an interdict, a mandamus or such other relief as may 
be required to ensure that the rights enshrined in the constitution are protected 
and enforced. if it is necessary to do so, the courts may even have to fashion new 
remedies to secure the protection and enforcement of these all-important rights.’ 
“Particularly in a country where so few have the means to enforce their legal rights 
through the courts, it is essential that on those occasions when the legal process 
does establish that an infringement of an entrenched right has occurred, it be effec-
tively vindicated. The courts have a particular responsibility in this regard and are 
obliged to ‘forge new tools’ and shape innovative remedies, if needs be, to achieve 
this goal.’6

The touchstone is therefore effectiveness. The test is deceptively simple, but the 
touchstone is clear: the test is what will be effective in vindicating the right. in 
TAC the constitutional court said that a structural interdict should be granted 
where ‘it is necessary to secure compliance with a court order’. when is it neces-
sary? i want to suggest four circumstances at least.

5 section 24(1) of the canadian charter of rights and freedoms contemplates that courts of com-
petent jurisdiction can grant whatever remedy is appropriate and just in the circumstances. The 
analogues to s 24(1) are ss 38 and 172(1)b of the south african constitution which contemplate 
the award of appropriate, just and equitable relief.

6 Fose v Minister of Safety and Security 1997 (3) sa 786 (cc) at para 19 and 69. The reference to 
the obligation to ‘forge new tools’ is derived from the judgment of the supreme court of india in 
Nilabati Behera v State of Orissa [1993] air 1960 (sc) at 1969 (para 19)
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The court identified one circumstance, and that is where there has been 
‘a failure to heed declaratory orders or other relief granted by a court in a 
particular case’. This was the circumstance which arose in the cPd in City of 
Cape Town v Rudolph, which is still running, and where remedies are still being 
pursued.7

a second circumstance is demonstrated by Sibiya v Director of Public 
Prosecutions (Johannesburg High Court),8 where the constitutional court dealt 
with the conversion of death sentences to jail sentences. Thatudgment makes 
it clear that it is not only an anticipated failure to comply an order of court 
which may trigger a structural interdict. a supervisory order may also be appro-
priate where the process of complying with the constitution has taken so long 
that it is ‘inadvisable for the court to assume’ that the order will be carried out 
promptly.

a third circumstance, i suggest, is where consequences of even a good-faith 
failure to comply with a court order are so serious that the court should be at 
pains to ensure effective and prompt compliance. These are cases where reme-
dial action after a failure to comply with the order will not be adequate. with 
the benefit of hindsight, TAC was such a case. after the constitutional court 
had made its order, the Tac made large efforts to ensure that the provincial gov-
ernments complied fully. in at least one case, mpumalanga, there was at best 
only token compliance. There was evidence that the responsible member of the 
executive committee either did not understand, or was pretending that she did 
not understand, what she was required to do. it took a further application to the 
high court for a contempt order before the province complied even materially 
with the order which had been made by the constitutional court.9 meanwhile, 
six months had passed. it is not melodramatic to suggest that a significant 
number of babies may have been infected with hiv where this was avoidable, 
with probably fatal consequences, as a result of the failure by the province to 
comply effectively with the order of the constitutional court. This is plainly 
another sort of case in which a structural interdict ‘is necessary to secure com-
pliance with a court order’ — because the consequences of non-compliance are 
irremediable, and so serious that it is necessary to go beyond the mandatory 
order and do whatever is reasonably possible to ensure effective compliance.

a fourth type of case arises where the mandatory order is so general in its 
terms that it is not possible to define with precision what the government is 
required to do. a general order may be made either because of the nature of 
the duty involved (for example a duty to act reasonably), or because the court 

7 2004 (5) sa 39 (c ).
8 2006 (2) Bclr 293 (cc)
9 Treatment Action Campaign v MEC for Health, Mpumalanga & Minister of Health Transvaal Provincial 

division case no 35272/02 
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is anxious to leave the government with as much latitude as possible to decide 
precisely how it will comply with its constitutional obligations. Doucet-Boudreau 
v Nova Scotia, the canadian case, is an example of this. There, a school had to 
be provide, and reasonable measures had to be taken to achieve this. The court 
wanted to leave it open to the government to choose how to do this. in such 
a situation, it is in the interests of all that the government be required to place 
its plan before the court or at least to make its plan known to the public within 
a certain time. The applicant is then in a position to analyse the government’s 
plan and place its contentions before the court or, if no reporting back to the 
court is required, raise such concerns in the political process and civil society, 
and if necessary through further litigation. This approach to structural relief has 
real benefits. The approval of a plan by the court can allow the government to 
move forward with the implementation of its plan secure in the knowledge that 
this will constitute compliance with its obligations. and the court can make an 
order which is as non-intrusive as possible on the choices which the elected 
government makes, because it can be secure in the knowledge that this will not 
be an invitation to non-compliance but rather an invitation to the government 
to formulate a plan in order to achieve compliance with the constitution.

Devising an effective remedy on the basis of the reason for the breach

i have suggested four circumstances, and there will be many others, in which 
a supervisory order may be appropriate. But there is another way of analysing 
the issue of how to determine appropriate relief, and that is by starting from an 
analysis of the reason for the government’s breach. understanding the reason 
for the breach will assist us in understanding what is likely to be necessary to 
ensure that the breach is remedied.

This analysis is demonstrated by an interesting article by chris hansen of 
the american civil liberties union on the american experience of structural 
injunctions.10 hansen is a practitioner: he looked at the american cases dealing 
principally with desegregation and custodial institutions. he identified three 
reasons for governmental non-compliance with constitutional standards. he 
calls them inattentiveness, incompetence, and intransigence. each calls for dif-
ferent responsive techniques. what works with a government that is simply 
inattentive to constitutional standards may not work with a government that 
is incompetent. other remedies, including ultimately the threat and use of 
contempt, may be necessary to deal with governmental actors that are simply 
opposed or intransigent to constitutional standards. hansen was writing in the 
american context, where governments had at times been intransigent to con-

10 hansen ‘making it work: implementation of court orders requiring restructuring of state 
executive Branch agencies’ sr humm ed. Child, Parent and State (1994) at 232.
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stitutional standards with respect to desegregation and conditions of confine-
ment in custodial institutions. in our context the problem of governmental 
incompetence, or more politely lack of capacity, may be more frequent and as 
important and difficult as the problem of intransigence.

using hansen’s typology, one can come up with some guidelines which 
seem helpful. i hasten to add that these are broad guidelines and in some cases 
it may be apparent that the judge should intervene even initially at a higher 
level.

level one is where the government is inattentive. what we suggested here 
was that ordinarily the appropriate relief will be declaratory or mandatory relief 
with possible reporting to the parties or the public.

hansen comments that problems in complex systems ‘often … can be traced 
to the inattentiveness of high state officials and/or the legislature.’ Those who 
are most in need of constitutional protections often do not have ‘powerful 
political constituencies’11 and their problems are often ignored by government. 
in such circumstances, declarations may be sufficient to make the problem 
visible and to have the government no longer ignore the need to comply with 
the constitution.

declarations proceed on the assumption that governments will take 
prompt and competent steps to comply, and that continued judicial super-
vision and intervention will not be necessary to ensure compliance with the 
constitution.

Professor owen fiss has observed that the main difference between a decla-
ration and an injunction is that whereas an injunction ‘gives the defendant one 
more chance’, because disobedience can result in a contempt citation, a declara-
tory judgment ‘gives the defendant two more chances’ because ‘the plaintiff 
cannot get a contempt order, but only an injunction to prevent another act of 
disobedience.’12

But inattentiveness can continue even after the order of court. examples of 
this are the failure of some public authorities to act promptly on the court’s 
declarations in Grootboom13 or even its mandatory orders in TAC. a means to 
address this is for courts to require governments to report to the parties or the 
public on the content of complex and on-going programs that are required to 
comply with the constitution. such reports make it possible for civil society 
and political organizations to monitor compliance, and to take steps if there is 
not effective compliance. in the sequel to TAC, the result of an order for public 
reporting would have been earlier and more effective monitoring, which in 

11 hansen at 232. see also ely Democracy and Distrust (1980)
12 owen fiss ‘dombroski’ (1977) 86 yale lJ 1103 at 1122-24.
13 Government of the Republic of South Africa v Grootboom 2001 (1) sa 46 (cc).
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turn would have enabled earlier steps to ensure compliance in mpumalanga, 
with a likely saving of lives.

as the constitutional court pointed out in Metrorail,14 accountability is a 
core feature of our constitution. Transparency is a necessary precondition for 
accountability. and as the court pointed out in Tac, public communication 
and transparency are also elements of reasonableness. a court that requires an 
elected government to communicate with its people about important matters 
of governance and steps taken to comply with constitutional rights cannot 
reasonably be criticized for being undemocratic or infringing the separation of 
powers.

The necessary precondition for accountability is transparency — unless you 
know what government is doing it can’t be held to account. and as the court 
pointed out in TAC, public communication and transparency are elements of 
reasonableness. and so it seems to me that we have really had it the wrong way 
around. we have assumed that there has to be some special showing to justify 
an order requiring government to report on what it is doing, to report to the 
public and to report to the parties about what it is doing to comply with an 
order of court. But when one thinks about it a little more closely, it seems to 
me that there is no need for any special showing at all. all that government 
is being required to do is to communicate with its people about important 
matters of government and what steps it is taking to comply with its people’s 
constitutional rights. This cannot be criticized as being undemocratic, cannot 
be criticized as infringing on the separation of powers; it is simply a matter of 
government being transparent and accountable to the public in what it does. 
and so, it seems to me, that that is a reasonable and democratic means of 
ensuring democratic compliance of the constitution. it is a softer remedy than 
an order that the government should report to the court and that the court 
should approve the plan. in fiss’s terms, it means that it still gives the govern-
ment at least two more chances.

so at level one, the level of inattentiveness, what we suggested was — de-
pending on the circumstances — a declaratory order or a mandatory order 
coupled with a declarator. This is a matter that doesn’t require a special showing 
or place any onus: the government should say publicly, within a specified time, 
what it has done, what it is going to do, and when it is going to do it. Then we 
all know what the situation is, and government can be held to account. if there 
is non-compliance or if that doesn’t match the standards, then the matter can 
be taken further.

14 Rail Commuters Action Group and Others v Transnet Ltd t/a Metrorail and Others 2005 (4) Bclr 301 
(cc).



89

remedying Breaches of The consTiTuTion

it seems to me that we have misconceived things in thinking that this is an 
intrusive order. an order of this kind was made very recently in the decision 
in the mikro Primary school case in the cape Provincial division, which was 
upheld in the sca.15 in that case, the provincial government there was ordered 
to make some provision for certain children to go to school next year, to take 
reasonable measures to enable them to receive education in the language of 
their choice. and what Judge Thring hen said in effect was ‘this is what you 
have got to do, you have got to do it by next year, and you must report to the 
parents and the other schools on the progress as you go along.’ That was taken 
on appeal and was upheld without difficulty by the sca.

level Two is incompetent government: here we suggest the ordinary rem-
edies should be mandatory relief with reporting to the court. hansen was 
primarily concerned with complex relief concerning conditions in custodial 
institutions. he commented that ‘probably the most common reason for non-
compliance is incompetence.’ he pointed out that unconstitutional conditions 
in custodial institutions are often not the result of a deliberate decision by a 
single official to defy constitutional norms, but rather the product of decades of 
neglect, inadequate budgets and inadequate training of public officials. This is 
an important insight, which is even more important in the context of a devel-
oping democracy such as ours. it would therefore be a mistake to limit the use 
of mandatory relief and supervisory jurisdiction to cases where government has 
made a more or less deliberate decision to defy the court, and can be regarded 
as intransigent.

in Doucet-Boudreau, too, it would have been wrong to characterize nova 
scotia as a renegade province that was intransigently opposed to french lan-
guage schools. The more mundane truth was probably that it was a province 
that because of a complex range of circumstances, including inertia, had simply 
not given minority language constitutional rights their deserved priority. The 
trial judge exercised supervisory jurisdiction not so much because he believed 
that the government was intransigent, but because he recognized that it would 
be difficult for the government to comply with the deadlines and he believed 
that supervisory jurisdiction and reporting requirements could assist the gov-
ernment in achieving the difficult goal.

of course the greater the degree of the government’s incompetence or lack 
of capacity to provide for rights, the stronger the case for supervisory jurisdic-
tion including requirements that the government submit a plan and progress 
reports for the court’s approval. all of the parties can be invited to provide 
comments on the report. in some cases, it may also be necessary for the judge 

15 Minister of Education, Western Cape, and others v Governing Body, Mikro Primary School, and another 
2006 (1) sa 1 (sca).
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to invite interveners with experience to participate or, as has been done in 
some american cases, for the judge to appoint experts to assist the courts and 
the parties in implementing the rights. all of this is novel compared to our 
usual one-shot remedies such as damages, and it can be seen as impinging on 
the separation of powers. nevertheless, remedial activism appears in a different 
light when it is recognized as an attempt to remedy a lack of capacity that 
prevents the government from complying with the constitution. supervisory 
jurisdiction with reports back to the court should not be seen as a punishment 
of government for defiance of the constitution. rather, it is simply a means of 
ensuring effective compliance with the constitution, which is the core concern 
of the courts.

level Three is intransigent government. ordinarily the suggestion would 
be a detailed mandatory interdict which is reinforced by contempt. hansen 
comments that ‘by far the most difficult problem in implementation of decrees 
is executive branch officials who are simply intransigent’. in such cases compli-
ance will not occur ‘in the absence of an active and determined judge’16 who 
can credibly threaten and deliver punishment in the form of punishment for 
contempt. attempts at persuasion and assistance have ended and the focus is 
on deterrence, punishment and the incapacitation of actors that have proven 
themselves to be thoroughly incompetent and/or intransigent or, in the words 
of Justice iacobucci of the supreme court of canada, ‘have proven themselves 
unworthy of trust.’17

The main difference between remedies directed at an intransigent as 
opposed to an incompetent government relates to the need to ensure that the 
court’s order is detailed and specific enough to make contempt citations a viable 
option should the government not obey the court. report to the court provides 
the parties with the foundation for effective enforcement, which depends on 
the parties bringing an application to determine whether the government is 
in contempt of the order. The contempt threat will be illusory if the court has 
not been able to get to a point where it has enough information both to make 
detailed orders and to know that non-compliance is the result of defiance that 
should be punished as opposed to incompetence.

so what roach and i concluded, borrowing heavily from hansen, is that if 
one can understand better the reason why the government is not compliant, 
one can work in a more sensible and rational way towards constructing relief 
which will be effective. one then has a series of very practical principles which 
address what has happened, why has it happened, and what is necessary to fix 
it. That, of course, is what relief is supposed to be about.

16 op cit at 233
17 Little Sisters Book and Art Emporium v Canada (Minister of Justice) [2000] 2 scr 1120 at para 257.
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Deference and remedies

i now move on to the second part of my presentation. here, i look at the ques-
tion of deference or respect in the context of remedies for the breach of consti-
tutional rights and obligations. i start first with a brief review of the traditional 
grounds of deference or respect or what Jeffrey Jowell calls civility.18

first, there is what sachs J in Soobramoney19 referred to as ‘appropriate consti-
tutional modesty’. This is closely related to respect for the separation of powers. 
The major articulate premise of constitutional or institutional modesty is that 
the courts should not over-reach themselves constitutionally. The major inar-
ticulate premise is that they should not also over-reach themselves politically, 
because this will damage both their short-term and their long-term roles in a 
constitutional democracy.

The second traditional reason for deference or respect is institutional 
capacity. i understand this to refer to the fact that when courts make decisions, 
they do so on the basis only of the evidence which is before them, and the 
submissions which are made by the parties before them. The interests of other 
persons, who are not parties, are generally not placed before the court, and if 
they are, this is so only from the vantage point of the contesting parties. courts 
can not and do not have regard to information which is not placed before them 
in accordance with the rules of evidence. There are strict limits to the matters 
of which the judges may take judicial notice. and the judges generally have no 
particular expertise in the underlying subject matter of the dispute. By contrast, 
members of the legislature and executive are entitled (and indeed obliged) to 
have regard to the broadest possible range of public interests; they can and 
should have regard to a very wide range of ‘evidentiary’ material; and they, or 
at least some of them, have a degree of expert knowledge which is based on 
past experience, and which they are expected to bring to bear on the decisions 
which they have to make.

The third traditional reason for deference or respect is that judges are not 
democratically accountable for their decisions. certain decisions, particularly 
decisions about where the greater good and the public interest lie, are more 
appropriately made by people who are accountable to the public for those 
decisions.

Those three reasons for deference or respect are generally used to explain 
why the courts should and do exercise some restraint, particularly in judicial 
review of administrative action, and also in judicial review of the validity of 

18 Jeffrey Jowell ‘Judicial deference: servility, civility or institutional capacity?’ [2003] Public Law 
592

19 soobramoney v minister of health, kwazulu-natal 1998 (1) sa 765 (cc) at [58]
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statutes. They come very strongly to the fore when questions of proportionality 
are in issue.

in the remaining time available to me, i want to look at how these concerns 
impact on the choice of remedy for breach of the constitution, other than the 
question of validity of statutes, where the ground is pretty well trodden. in 
doing this, i will make some comments which i hope will also be relevant to 
the broader question of deference or respect in judicial review of administrative 
action and the validity of statutes.

first is the question of institutional or constitutional modesty. as i have 
said, this relates to the sense that a court should not over-reach itself. it seems 
to me that this is a factor which, at the level of principle, ought to have limited 
purchase in relation to remedies, if the courts ask themselves the right ques-
tion. The courts have a job to do. one of those jobs is to ensure that there is no 
breach of the constitution. That is a core function, which they are not entitled 
to compromise. The question is, i suggest, a relatively simple one, and appears 
from the judgment in Fose: what remedy will provide effective relief? The relief 
must be effective. in considering what will be effective — what will actually 
work — the court inevitably has to engage in a somewhat speculative exercise. 
Questions of over-reaching may be relevant in that exercise, on the basis that 
where the order of the court provokes extreme hostility on the part of the 
respondent, it may be difficult to obtain compliance. To this extent, notions 
of cooperation and comity are relevant. however, it seems to me that they are 
relevant more as pragmatic or strategic than as principled questions. They are 
mainly questions about how to ensure that the breach is remedied, and effec-
tively remedied. The question remains one of effectiveness. if ‘constitutional 
modesty’ produces a remedy which is ineffective, then the court has failed in 
its function, for there is no room for ‘constitutional modesty’ in relation to the 
question whether the court should ensure that the breach is remedied. This is 
the job of the courts, and a watering down of that function is inconsistent with 
the role of accorded to the courts by the constitution.

The second concern is institutional capacity, which goes to the wider range 
of materials and expertise available to legislators and the executive. This must 
be a very material consideration in the choice of remedy. as the supreme court 
of canada put it in Eldridge,20 ‘there are myriad options available to the govern-
ment that may rectify the unconstitutionality of the current system. it is not 
this court’s role to dictate how this is to be accomplished’.

This must mean that there will be many instances in which the court, having 
found a breach, may declare the breach and order the government to remedy 
it, but will not tell the government how to do so. i am of course referring here 

20 Eldridge v British Columbia 151 dlr (4th) 577 (scc)
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to cases in which some programmatic or systemic relief is required, and not 
simply (for example), the payment of a social welfare grant or the admission of 
a person to residence in south africa.

But i have to interrupt myself, and say that this requires an element of 
realism. as the constitutional court has told us, the rights in the constitution 
are to be exercised by real people, living in the real world. The operation of the 
legal system must be evaluated in the context of this reality.21 The argument 
from institutional capacity is based on the premise that the respondent does 
indeed have competence, skill and expertise. where a respondent has dem-
onstrated that it does not have such competence — and it is impossible not to 
mention the eastern cape welfare department in this context — then defer-
ence on the grounds of institutional capacity becomes much more difficult to 
justify.

This leads me to the conclusion that what is needed when one considers 
deference — and this applies whether one is engaged in administrative review 
or the determination of remedy — is a much more textured approach than we 
often see in practice. There is a need to look at precisely who the respondent is, 
and what its competence is. in other words, the standard of deference or respect 
must be context-specific. institutional competence requires a higher degree of 
deference to be shown where the respondent is a skilled administrator in a well-
resourced and experienced public service. it is a fundamental error to transplant 
judicial dicta which emerge from that context into — i am sorry but i have to 
say it again — decisions made by the eastern cape welfare department. one 
can’t simply say “oh well, let’s leave it to the executive, they know what they 
are doing, they know better than we do.”

The third traditional ground for deference or respect is democratic account-
ability. The judges are not elected, they are not accountable for their decisions, 
and the decisions in many areas should be left to those whom the electorate can 
recall if they disapprove of the decisions. here again, it is necessary to address 
this valid ground on the basis of a realistic view of life in the real world, rather 
than on the basis of the myth, the shibboleth, and frankly the humbug which 
have grown up around it.

in the first place, we need to recognize that democratic accountability is 
highly attenuated when it comes to virtually all of the matters which courts 
have to decide. a decision whether mr. soobramoney ought to have access 
to a dialysis machine — and most of the matters with which courts deal, even 
where they raise questions of social policy and priorities — will in fact never be 
the subject of any electoral process. for the most part we vote twice every five 

21 Coetsee v Government of the Republic of South Africa; Matiso v Commanding Officer, Port Elizabeth Prison 
1995 (4) sa 631 (cc) at [65], [67].
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years, and it is an all-or-nothing vote. you cannot say i support the ruling party, 
and i vote for it, but i vote against policy on dialysis machines, its emergency 
housing policy, or its health policy. it is all or nothing, and it is only twice every 
five years. To suggest, therefore, that the decisions which are made on these 
issues are subject to a democratically accountable process is rather overstating 
it. at best, it is one of the very many matters which may be taken into account 
by voters in the choices they make twice every five years. That’s about the size 
of it. even in relation to a matter as large and affecting as many people as the 
housing policy questions raised in Grootboom, it is stretching the imagination 
to say that this decision is really democratically accountable.

secondly, one has to recognize that the policy matters which the courts 
are sometimes required to address are seldom, if ever, matters which have 
been decided by elected office bearers. Take the most celebrated example: in 
Soobramoney, the decision was one made probably by the head of a unit in a pro-
vincial hospital. he or she was accountable to the democratic process only in 
the most indirect and attenuated way. The decision made was, as it happens, a 
good one. But it is hard to lay any claim for democratic accountability in respect 
of that decision. in Grootboom, it was not clear that any decision at all had been 
made. There was a gap in the policy. There was no evidence to suggest that the 
desireability of that gap had been considered, and that the matter had been 
decided on that basis. in truth, what we had was what one usually has, namely 
a serious of ex post facto justifications, whether good or bad. even if there was a 
considered decision not to provide emergency housing — which is frankly dif-
ficult to believe — that decision was taken by the officials and experts who con-
structed the housing program, and no doubt approved by the minister. There 
was no suggestion that it was ever considered by a democratically accountable 
deliberative body. The third in the trilogy is of course TAC. here we know (and 
the court must have known, although there was no evidence to that effect) that 
the policy of the minister was supported and actively supported by no less a 
person than the President. There was also some evidence that the matter had 
been considered by the minmec consisting of the national minister and the 
provincial ministers, although the government strove mightily and successfully 
to keep that evidence away from the court. (Those who had seen the minutes 
understood why this was so, because they contained information which was 
damaging to the government’s case.) so we are left with a decision which was 
taken by the minister, and in fact (although not on the evidence) supported by 
the President. it was also a decision which was of such high consequence that 
it was not unreasonable to conclude that it was electorally significant. But even 
there, the decision was made not by a deliberative body, but by the minister 
and her advisors. one strongly suspects that if the matter had ever been put to 
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Parliament on a free vote, the members of Parliament would overwhelmingly 
have rejected the policy, because they live in the real world, and they know 
what hiv and aids are doing to the nation. Too many people have lost too 
many loved ones for members of Parliament not to be acutely aware of the 
wrongness of the policy. To the extent that it is relevant, a recent opinion poll 
shows that an extraordinary large majority of the population believes that the 
government (and particularly the minister) has failed the nation on this score. 
But one does have to acknowledge that the claim of democratic accountability 
does have some purchase in respect of mother to child prevention of hiv/aids. 
The point, yet again, is the need for a contextual approach to the problem: 
there is more democratic accountability on some questions than on others. if 
democratic accountability is one of the criteria which the court is to apply, then 
it must be applied in a situation which is real, and not based on shibboleth.

The question becomes even more acute at the third evel, when one looks 
at what accountability implies. The strongest form of accountability is through 
electoral decision. however, there is another form of accountability, and that is 
having to account for oneself and justify one’s decisions. here, i have to say, the 
reality is that there is a strong argument that the judiciary is more accountable 
than many people in the other branches of government. most of the decisions 
which are taken on review are those of officials. They may hear no-one before 
they make their decision, they generally make their decisions behind a closed 
door, and they do not give reasons unless they are asked for them. when you 
compare that with a court — which has to hear the parties, has to do so in public, 
and has to give reasons for its decision — then one sees that there is often much 
greater accountability on the part of the courts. administrators do their best, 
but they do their best behind closed doors, listening to the most limited advice, 
and often at great speed and under considerable pressure. i know that, because 
for nearly four years i was one of them. i made a substantial number of deci-
sions every day. i had to make them based on the information that was before 
me, and do so quickly because there were twenty other decisions stacking up 
on my desk, and a decision has to be made.

having sat as an acting judge in Johannesburg and cape Town for just 
under a year, i can truthfully say that the pressures of accountability which i 
felt through having to hear the parties in public and justify my decisions, were 
greater than in respect of most of the decisions which i had to take as the head 
of a government department.

so yet again, the question becomes one of context, looking at the actual 
decision-maker and the actual decision, instead of a rote recitation of the lack 
of accountability of judges. it truly is so that in many cases the courts are more 
accountable than the officials who have to make decisions on a daily basis.
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as Jeffrey Jowell has said, ‘There is no reason why courts should not 
acknowledge the shortcomings of their own institutional capacity to decide 
some of these matters. [he is here referring to decisions on what is in the public 
interest.] however, a realistic sense of their own limitations should not lead 
them to disparage their own legitimacy, or to deny their own authority, on 
account alone of their lack of accountability to the electorate.’22

how does one apply this analysis of deference to the selection of remedy? if 
one goes back to TAC, where one finds the most detailed consideration of this 
question, the result is somewhat counter-intuitive. The court really did two 
things: it ordered the government to implement a mother-to-child preven-
tion programme, through nevirapine or another medicine as well suited for the 
purpose; and it declined to order a structural interdict. a bit of realism tells one 
that given the high political profile of the case, questions of deference were very 
much in the minds of the members of the court. some of the language suggests 
that. But if one applies the tests i have suggested, the results are somewhat 
surprising.

on the merits, the court made an unusually detailed order. it did not satisfy 
itself with declaring a breach, or even ordering the government to remedy the 
breach. it told the government that it had to provide a particular medicine or 
something as good as or better than it; it told the government that it had to 
make provision for counsellors to be trained for this purpose; and it told the 
government that it had to extend the testing and counselling facilities at hos-
pitals and clinics throughout the public health sector to facilitate and expedite 
the use of this medicine. for good measure, it told the government that it had 
to do this ‘without delay’.

if one now turns back to the reasons for judicial deference or respect, one 
sees that this is an order of an unusually intrusive kind, because having found 
the breach, the court gave unusually detailed instructions as to how the breach 
was to be remedied. The reasons for this are not difficult to divine. The matter 
was one of life and death, on a very large scale. The obligation was clear. and 
the government had not suggested that there was any other way in which it 
could meet the obligation: indeed, the whole burden of the case was that this 
was the only means of doing do. an order of a kind which might have been 
regarded as intrusive under other circumstances, was in fact the only manner 
in which the court could ensure that its order would remedy the breach effec-
tively. one of the paradoxes of the Tac case is that although it was so hotly 
contested and a matter of such high political debate, and of major significance 
in the development of the relationship between the courts and other parts of 
government, when one looks back one day one will be driven to the conclusion 

22 op cit 601
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that from a strictly legal point of view it was a much easier case than very many 
of the cases which the court has had to decide.

so much for the remedy as far as the merits are concerned. when one comes 
to the refusal of the structural interdict, the criteria which i have suggested drive 
one to a conclusion which differs from that which the court reached. what the 
Tac was asking was that the implementation of the order be made subject to a 
form of accountability: a report to the court, and a subsequent determination 
of whether there had been compliance. in retrospect, i blame myself (because 
i argued the question of remedies) for the outcome of the case. The question 
of reporting was, in the way we presented the case, inextricably linked to a full 
structural interdict which would involve the matter coming back to the court 
for consideration of the government’s response to the order. The court’s posi-
tion, namely that it would not need to consider the matter again, because there 
was no reason to believe that the government would not comply, was reason-
ably defensible, though i have to say that it is difficult to avoid the sense that 
this reticence was driven at least as much by a concern about political over-
reaching as by any other factor. But what was not defensible — except on the 
basis that we failed to place this option squarely enough before the court — was 
the failure to order the government to report what it was doing and was going 
to do — in other words to be accountable. That is not intrusive, and it does not 
involve the court asserting a greater expertise or other institutional competence 
than the minister. all it says is that the minister must tell the public what she 
is doing, what she is going to do, and when she is going to do it. it is simply a 
matter of accountability, no more and no less. in retrospect, one can see that 
if that order had been made, at least part of the mpumalanga fiasco would 
have been avoided, for the Tac spent several months attempting to extract 
the information from the mpumalanga government before it was able to form 
the justified conclusion that in fact there had been a breach of the order. and i 
have to say that one was left with the nagging suspicion that one or two of the 
other provinces had not done too well either, although at least there was some 
evidence of good faith effort.

so the Tac outcome is somewhat unexpected: on the merits, there is a sharp 
lack of deference — for good reason — whereas on the question of accountability, 
there is an excessive deference which, i suggest, is not justifiable. i should say 
that i think that there are two likely explanations for the latter failure: first, 
the failure of the respondents to present clearly the option of a reporting order 
which was not linked to a structural interdict; and second, a political (with a 
small ‘p’) concern on the part of the court that it had gone as far as its strategic 
view would permit. on that latter point, it was indeed seeking to find ‘a delicate 
balance’.
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A d V  J o d y  k o L L A P e n *

we have deliberately decided to keep this session short as you had a long day; 
a very rich day full of wonderful presentations but i don’t think the day would 
be complete if we don’t say a few things about where we’re at in this democracy 
12 years down the line. i think there can be little doubt that the quality of our 
democracy with all its warts and all its difficulties has been made possible by a 
number of factors. one of the difficult factors has been the role of the courts in 
particular the role of the constitutional court. Through its work, it has enabled 
us as south africans to begin to understand what it means to live in a consti-
tutional democracy in a substantive way. it is to give a face and meaning to 
what the former chief Justice ismail mahomed described as the constitutional 
contract. what does it mean to live and to honour and to discharge the terms of 
that constitutional contract? in doing its work, it has not always been popular 
either with government or with civil society or with the broad populace. if you 
look at some of the decisions like the equality decisions around gay and lesbian 
rights. But i think what it has done is ‘cool’, to use the words of michael kirby. 
i never thought there would come a day when i would come to describe the 
constitutional court as a ‘cool’ court.

i think if we look at our democracy one is reminded of the words of amartya 
sen who distinguished what he called the public participation perspective of 
democracy and the public reasoning perspective of democracy. The public par-
ticipation perspective is quite easy — the adequate provision through the elec-
toral system of the right of the public to choose — whereas the public reasoning 
perspective is the ability of government to respond to public reasoning, what 
he called government by discussion. and without a doubt the court has con-
tributed to that; it has created an environment for that; it has enhanced that 
ability of the state to respond to public reasoning. But i also think that we must 
be careful that we do not allow the courts to be substituted for what is in a sense 
the best guarantor for democracy: the ability of ordinary citizens to hold their 
government accountable and to engage their government. while the court has 
an important role to play, its primary objective is not to hold the government 
accountable but to ensure that the provisions of the constitution are adhered 

* chairperson, south african human rights commission.
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to. clearly, in doing so it would from time to time have to hold government 
accountable, but i do not believe that its primary responsibility is to hold gov-
ernment accountable.

which brings me to the penultimate point and that is, we spoke of the 
balance, the delicate balance and it is an extremely delicate balance. i suppose 
the architecture of the constitution sets out what the balance should be in the 
context of the separation of powers and in an ideal world where all the parties 
play their role that balance will be maintained and perhaps enhanced. But it is 
when there are slippages in terms of what organs and institutions have to do 
when that balance becomes threatened and considerable pressures are brought 
to bear in terms of how you remedy imbalances and ordinarily democratic pro-
cesses should create the space to remedy those. But those imbalances happen 
and i think in our society we are beginning to see more and more pressure is 
brought to bear on the court to play a role, the extent of which was not quite 
envisaged. i just caution, especially in the light of some remarks from judges 
here today, that there are cases that come before them that really should not, 
and on which they are perhaps not best placed to make decisions, but must do 
so. i think there is a lesson in this for civil society and for other institutions 
in society to use this space to mediate some of those issues and some of those 
problems but failing that ultimately the court will have to do it with the con-
sequences that go with that.

finally from a human rights perspective: when we celebrated in 1994 the 
birth of a new society and the adoption of a constitution and a Bill of rights, 
we were mindful that our passion for justice was meant to shape our new legal 
and constitutional order. The court has, over the years, quite boldly created the 
space for a new approach, for a new understanding of the role of the law. while 
jurists have dispassionately analysed those judgments, we sometimes lose sight 
of the value that the judgments have had for ordinary people. what it has done 
because of the credibility of the court and the legitimacy of the court it has 
forced us as ordinary individuals and communities and organizations to use 
those judgments as the basis to undertake some introspection in terms of what 
human rights mean to us as individuals and organizations. and i think, while 
there will continue to be bias and prejudice, the value of those judgments in 
the area of gay and lesbian rights; in the area of gender equality; in the area of 
non-nationals; in the area of people living with hiv; and in the area of poor 
people has contributed immeasurably to developing a new consensus, a glue 
that attempts to bind us together as a society — dignity and the self worth of 
every individual.

finally, given that this symposium is being held to mark the retirement of 
the former chief Justice, i would like to say to the chief Justice that when i 
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was a young articled clerk in the late 70s, i went to a court and i saw you and 
i said you were a man of remarkable intellect. later when i met you i saw that 
that remarkable intellect is matched by a remarkable sense of humanity. Today, 
25 years later while this intellect emerges from the judgements that you have 
written, i think what you leave behind is a remarkable legacy of having used 
your intellect and your humanity to make this the country that it is, and i am 
certainly proud to live in a society where you have served us so well.

Thank you.
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